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United efforts are being made by credit 
men and commercial: lawyers to have the 
Bankrupt Act of 1898 amended in certain 
particulars. These suggestions for amend- 
ment are well stated and summarized in the 
resolution adopted by the Omaha Associa- 
tion of Credit Men on the 19th of December, 
1901. The resolution is as follows: 

WHEREAS, the value and benefit of a uni- 
form system of bankruptcy throughout the 
United States has been fully demonstrated ; 
and 

WuereEas, in the administration of the 
present law, there has developed the un- 
doubted need of certain amendments; there- 
fore be it 

Resolved, that the Omaha Association of 
Credit Men express itself in hearty accord 
with the efforts now being put forth to 
amend the law, and most earnestly suggest 
and urge the consideration of the following 
recommendations : 

First—That section 57g be clearly de- 
fined and state in unmistakable language 
that any and all payments made in good 
faith and inthe ordinary course of trade 
shall not be considered preferences. Second 
—That the law be so amended as to vest in the 
United States courts complete, absolute, and 
exclusive jurisdiction in all matters pertain- 
ing to bankruptcy. Third—That a discharge 
be denied or revoked if the bankrupt has (1) 
committed an offense punishable by impris- 
onment as the law provides; or (2) failed to 
keep or refused to furnish books of account, 
records or such other information necessary 
to ascertain his true financial condition; or 
(3) his estate shall not have paid a dividend 
of at least 25 per cent. ; or (4) obtained prop- 
erty on credit upon a false statement made 
by him to any person for the purpose of ob- 
taining credit or of being communicated to 
the trade or to the person from whom he ob- 
tained such property on credit; or (5) make 
a fraudulent transfer of any portion of his 
property to any person ; or (6) been granted 
a discharge in bankruptcy within six years; 
or (7) in the course of his proceedings re- 
fused to obey any lawful order of, or to an- 





swer any question approved by, the court ; or 
(8) failed to file a correct or complete sched- 
ule of his assets; or (9) failed to attend 
one or the first meeting of his creditors; or 
(10) become insolvent through gambling, 
dissipation or willful neglect. Fourth—That 
the law provide for uniform exemptions. 
Fifth—That a bankrupt’s wife be a compe- 
tent witness and subject to examination. 
Sixth—That the bankrupt be required to at- 
tend for examination without expense to 
the estate at least one meeting of creditors. 
Seventh—That any person shall be required 
to attend as a witness before a referee re- 
gardless of the distance of his place of resi- 
dence. 

The fact that so little fault has been 
found with the present act furnishes stroug 
evidence of the care and mature judgment 
of its framers. It is undoubtedly the most 
perfect bankrupt law ever devised, and we 
are not so certain whether, with probably 
one exception, the amendments suggested 
would add anything to the perfection of this 
excellent piece of legislation, The one amend- 
ment of those suggested, which, we are quite 
satisfied, would add to the popularity of the 
bankrupt law among business men, and one 
which is quite necessary to its fair adminis- 
tration, is that any and all payments made in 
good faith and in the ordinary course of trade 
shall not be considered preferences. No sec- 
tion of the bankrupt act has given more trouble 
to the courts than sec. 57g, and on no other © 
section have the district and circuit courts 
been so radically divided jn opinion. From 
congress alone can relief be expected in set- 
tling all disputes on this section by express- 
ing the intent and extent of its provisions in 
such clear, unmistakable language as to put 
it absolutely beyond the field of controversy. 








NOTES OF IMPORTANT DECISIONS. 


ADMIRALTY—EXTENT OF STATE JURISDICTION 
OVER SHIPS AND SHIP OWNERS.—The recent 
case of Olson v. Birch, 65 Pac. Rep. 1032, in- 
volved the question of the right of ‘the state to 
impose liability on vessels or their owners for 
services. The Supreme Court of California held 
that Code Civ. Proc. § 813 e¢ seg., providing that 
all vessels are liable for certain services; that 
actions therefor must be brought against the own- 
ers by name, if known, and the plaintiff may have 
the vessel attached as security,—is not, as ap- 
plied to contracts not maritime, in conflict with 
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Const. U.S. art. 3, § 2, declaring that the juris- 
diction of the federal courts shall extend to all 
cases of admiralty and maritime jurisdiction, or 
Rev. St. U.S. § 71), providing that ‘‘the juris- 
diction of the federal courts in cases of admiralty 
and maritime jurisdiction is exclusive, saving to 
suitors in all cases the right of a common-law 
remedy where the common law is competent to 
give it. This claim did not arise from a mari- 
time contract. It was for services in the con- 
struction of the sbip, and also for services upon 
the ship. ‘‘as a member of her crew,” but ‘“‘while 
not engaged in active operation, and not in com- 
mission.’’ The vessel bad never been in com- 
mission, or in active use in navigation. The 
court, in discussing this point, said: 


“The vessel not being at the time employed in 
navigation, and never having been so engaged, 
the contract was not maritime. This is com- 
pletely settled by the case of Williams v. The 
Sirius (D. C.), 65 Fed. Rep. 226, and by the au- 
thorities quoted by the learned judgein that case. 
The libelant there claimed a lien, under these 
provisions of our Code for services rendered as 
watchman or shipkeeper. The vessel had been 
engaged in commerce, but was sold in San Fran- 
cisco under a venditioni exponas issued from the 
district court. It was a British ship, but had not 
been enrolled as an American vessel after the 

- sale, and was not in commission. After review- 
ing the authorities, the court was unable to hold 
that the services were of a maritime character, 
and therefore there was no lien under our state 
law cognizable in a court of admiralty. The 
Sirius had been engaged in navigation, but was 
laid up in her home port, and was unregistered, 
and out of commission. The point of the decis- 
ion seems to be that the services, though ren- 
dered on the vessel, were not in furtherance of 
navigation, but were to preserve the vessel. A 
few authorities apparently holding a contrary 
doctrine are cited by appellants. The Eliza 
Ladd, 5 Sawy. 519, Fed. Cas. No. 4364; Revenue 
Cutter No. 2, 3 Sawy. 143, Fed. Cas. No. 11,714: 
The Manhattan (D. C.), 46 Fed. Rep. 797. The 
reasoning in the cases is similar, but The Man- 
hattan is the more elaborate, and apparently 
most relied upon. Inthat case the hull was first 
built under contract, and then floated to a differ- 
ent point, where the ship was completed under a 
new contract. Proceedingsin rem were instituted 
to recover upon this contract, and the jurisdic- 
tion of the district court was challenged on the 
ground that the contract was not of a maritime 
character. Judge Hanford referred to the fact 
that contracts for building ships are not mari- 
time, while contracts for repairing and rebuild- 
ing ships are; and he said (correctly, I think) 

_ that it could make no difference whether the 

same work was done upon a new hull or an old 
bull, and then added: ‘After a new ship has 
been launched, and embraced by the element 
upon which she is intended to float, and been 
christened, aud become an entity fully capable of 





being identified, she is as much a subject of ad- 
miralty and maritime jurisdiction as she can be 
at any later period of her history; and contracts 
then entered into relating to her completion, 
equipment, or employment are maritime, and 
cognizable in admiralty.’ Evidently there is 
here a misapprehension as to the basis of ad- 
miralty jurisdiction. It.does not extend to ships 
merely because they are ships, but to commerce 
and navigation, and to ships only because they 
are, and while they are, used in commerce and 
navigation. A ship, while building, is not an 
instrument of commerce; nor is she while out of 
commission, and being cared for to‘preserve her 
for possible future use. A ship injured by use, 
and only temporarily laid up for repairs, or be- 
ing refitted that she may resume her voyage, is 
considered still engaged in commerce.” 








SUBROGATION AND THE MODES OF EN- 
FORCING IT. 

The doctrine of subrogation merits the serious 
thought of every student and practitioner of law. 
Itis a most fitting example of the fundamental 
principles of equity jurisprudence, and becomes 
of special interest to the practitioner because it af- 
tords a fertile field for litigation. Mr. Sheldon 
in his book on Law of Subrogation cites over five 
thousand cases and yet by no means exhausts 
the supply. 

§ I. Definition and General Principles.— In 
looking over the various definitions, I find that 
each contains some material requisite not found 
in all of the others. I have, therefore, endeavored 
to borrow from all of them and frame into one 
definition all the elements neccessary to bring 
this equity into existence. Subrogation, there- 
fore, may be defined as a legal fiction,! by force 
of which an obligation, that has been paid by a 
third person,? not a mere volunteer,’ nor in his 
own wrong,‘ is treated in equity as still existing 
for the benefit of such third person, who is sub- 
stituted to all the rights, remedies, and securi- 
ties of another, whether as a creditor or as the 
holder of any other rightful’ claim.® 

The doctrine of subrogation is a creature of 
the civil law and was very widely extended in 
that system of jurisprudence.’ Owing to the 


1 Acer v. Hatchkiss, 97 N. Y. 395; Furnold v. Mis- 
souri Bank, 44 Mo. 338. 

2 New Orleans Bank v. Eagle Cotton Co., 43 La. 
Ann. 814. 

SShinn v. Budd, 14 N. J. Eq. 284; Griffin v. 
Proctor, 14 Bush (Ky.), 571. 

4 Rowley v. Townsley, 53 Mich. 829; Sheldon, Sub- 
rogation (2d Ed.), sec. 44. 

5Knouf’s Appeal, 91 Pa. St. 78; Kelly v. Kelly, 54 
Mich. 80; Reily v. Mayer, 18 N.J. Eq. 55; Crawford 
v. Richeson, 101 Ill. 351. 

.§ Jackson v. Baylston Ins. Co., 1389 Mass. 508. For 
other definitions, see 2 Bouvier’s Law Dictionary; 
Bishpham’s Prin. Eq. (6th Ed.) sec. 385; King v. 
Dwight, 3 Rob. (La. °° Sheldon, Subrogation, sec. 1. 

7Furnold v. Missouri Bank, 44 Mo. 338; New 
Orleans Bank vy, Eagle Cetton Co., 48 La. Ann. 814. 
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dearth of the English common law precedents 
and the arbitrary disposition of its courts to 
cling rigidly to form, the right of subrogation 
could not beenforced at law. But the equity 
courts, always ready to render real justice when 
it could not be obtained elsewhere, adopted this 
doctrine from the civil law. Subsequently, how- 
ever, the common law courts, being jealous of 
the growing power of the chancery division, 
began in many cases to apply these principles, 
especially in those jurisdictions in which equita- 
ble remedies came to be enforced through the 
forms of law.” 

This doctrine having become a part of the 
English and American law, has kept pace with 
the growth of equitable principles until at the 
present time it exists in all its pristine vigor, and 
is extended to whomsoever as a matter of right 
und good conscience it should be applied." This 
is especially true in the United States where, 
under the initial guidance of Chancellor Kent, it 
has been more widely developed and more gen- 
ally administered than in England.” 

The principle of subrogation is one of equity 
merely,!® based upon natural justice, and is elastic 
enough to cover every case where one party pays 
the debt of another who is primarily liable 
therefor, and which in equity and good con- 
science should have been paid by the latter.“ 
But it will not be extended toa mere volunteer 
in the absence of any agreement; tu the real 
debtor; to one whose claim has been defeated at 
law; to one who seeks subrogation through his 
own wrong or that of another;!* nor at the ex- 


8 Bispham’s Prin. Eq. (6th Ed.), sec. 329. 

9 Furnold v. Missouri Bank, 44 Mo. 3888; Shinn vy. 
Budd, 14 N. J. Eq. 284; Springer v. Springer, 43 
Pa. St. 518. 

10 Bispham’s Prin. Eq. (6th Ed.) sec. 829; Granite 
Bank v. Hitch, 145 Mass. 567; Hall v. Nash. & Chatt. 
Ry. Co., 138 Wall. 307; Edgerly v. Emerson, 23 N. 
H. 555; Stephens v. King, 84 Me. 291; Dart v. 
Thomas, 87 III. 222. 

1) Harnsberger v. Yancey, 33 Gratt. (Va.) 527; 
Stevens v. Goodenough, 26 Vt. 676; Greenwell v. 
Heritage, 71 Mo. 459; Reddington y. Cornwell, Cal. 
49. 

12 Furnold v. Missouri Bank, 44 Mo. 338; Bispham’ 
Prin Eq. (6th Ed.), sec. 336, and cases cited. 

13 Meyer v. Mintonye, 106 Ill. 414; Jn ve Hewitt 
25 N. J. Eq. 210; Eaton v. Hasty, 6 Neb. 419. 

14 Greenwell v. Heritage, 71 Mo. 459; Reddington 
v. Cornwell, 90 Cal. 49; Harnsberger v. Yancy, 33 
Gratt, (Va.);438. 

15 Griffin v. Proctor, 14 Bush (Ky.), 571; Shinn v. 
Budd, 14.N. J. Eq 234. 

16 Underwood v. Metropolitan Bank, 144 U. S. 669; 
Acer v. Hotchkiss, 97 N. Y. 395; Thompson v. Hay- 
woos, 129 Mass. 401; People’s Bank v. Ballowe, 34 
La. Ann. 565. 

17 Finks v. Mahaffy, 8 Watts (Pa.), 3884; Williams 
v. Aylesvury Ry. Co., L. R.9 Ch. 684; Jn re Coke, 
19 Fed. Rep. 88. 

18 Railroad Co. v. Soutter, 138 Wall. 517; Griffith 
v. Townley, 69 Mo. 138; Johnson v. Moore, 33 Kan. 
90; Boyer v. Bolender, 129 Pa. St. 824; Wilson v. 
Murray, 90 Ind. 477. ° 





pense of a legal right;!° nor where it would work 
an injustice to those having equal equities; nor 
in any case where it would prejudice the rights 
of others.2! ‘It is a privilege to be used asa 
shield and not as a’ sword; not to do injustice, 
but to prevent it.’ It is treated as the child of 
equity, and is applied to secure real and essen- 
tial justice regardless of form,” and independent 
of any privity of contract® or consideration™ be- 
tween the parties affected by it; a moral obliga- 
tion being sufficient to call it forth. But, of 
course, this right of subrogation may be modified 
or even extinguished by contract.™ 

Subrogation to the place of a creditor differs 
from an assignment of the debt, in that the 
latter does not extinguish the debt, but assumes 
its continued existence, while the former follows 
only upon its discharge.” The legal obligation 
must be extinguished before the right of subro- 
gation can arise.” 

Those persons for whose benefit the right of 
subrogation is applied may be logically divided 
into two general classes: first, the subrogation of 
parties holding subordinate interests in or claims 
against the same property, upon satisfying the 
superior claims for their own protection, to the 
rights of the superior claimant against such 
property; secondly, the subrogation of one of 
several debtors who has paid their joint debt or a 
charge held upon his property as well as that of 
others, whether under compulsion or .for the 
protection of his own interests, against those 
debtors who, or the owner of that property 
which, ought to indemnify him, in whole or in 
part, against the burden which he has thus 
borne.” 

This doctrine is often said to include the right 
of a creditor to be subrogated to the benefit of 
securities for the debt held by a surety, or by the 
debtor against one who has agreed with the 
principal to assume the burdenof the debt. Al- 
though the creditor may sometimes proceed 
against such securities, yet, this is clearly no 
part of the law of subrogation, but is rather the 


19 Blake v. Koone, 71 Iowa, 357; Leib -v. Stribling, 
51 Md. 285; McGinniss’ Appeal, 16 Pa. St. 445. 

20 Bunch v. Grave, 111 Ind. 351; Keely. v. Cassidy, 
93 Pa. St. 318; Crawford v. Richeson, 101 Ill. 3518; 
Greer v. Bush, 57 Miss. 575; Drake v. Paige, 127 N. 
Y. 562. 

21 Knouf’s Appeal, 91 Pa. St. 78; Kelly v. Kelly, 64 
Mich. 30; Reilly v. Mayer, 12 N. J. Eq. 55. 

22 Meyer v. Mintonye, 106 Ill. 414; Douglass v. 
Fogg, 8 Leigh (Va.), 598- 

23 Eaton v. Hasting,6 Neb. 
52 Pa. St. 522. 

24 Cross v. Fruesdale, 28 Ind. 44; Lawrence v. Fox, 
20 N. W. Rep. 268. 

2 Slock v. Kirk, 67 Pa. St. 380. 

26 Hughes v. Hartford F. Ins. Co., 17 Ill. 518. 

27 Elworth v. Lockwood, 42 N. Y. 97; Lamb v. Mon- 
tague, 112 Mass. 853. 

% Sheldon, Subrogation (2d Ed.), sec. 45; 
Staples v. Fox, 45 Mass. 680. , 

29 Sheldon Subrogation, Preface to 1st Ed. 


9; Hoover v. Epler, 
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converse of it. It is a fundamental principle 
that subrogation is the substitution of an inferior 
to the rights of a superior and not a superior to 
the rights of an inferior.*' I shall, therefore, re- 
frain from any further reference to such rights 
of the creditor in this paper. 

This right of subrogation is superior to any 
other claim or lien upon the property, provided 
such other claim or lien was subject to the debt 
that has been discharged.” But it will not be 
carried further than to compensate the party for 
the amount actually paid under a legal liability, 
or under compulsion.™ | 

§ 2. Subrogation in Cases of Suretyship.—The 
equity of subrogation is most frequently applied 
in the case of sureties; but it may be stated asa 
general proposition that this right will accrue to 
all parties who are liable in common to a debt or 
charge of any kind. And since the courts are 
pretty generally agreed as to when and under 
what circumstances a surety as such may take ad- 
vantage of this right, it will be sufficient at this 
instance to state briefly its application in general 
to sureties, referring to it as the necessity of the 
case may require under the subsequent headings 
where its application is more complicated. 

A surety who has paid the. debt of his princi- 
pal is entitled to be subrogated to all the securi- 
ties, liens and equities, which the creditor holds 
as a means of enforcing payment from the prin- 
cipal debtor.* And this right will be transmit- 
ted to his heirs if necessary for their protection; 
also to the surety’s assignees, grantees, and cred- 
itors, when the principal demand had been used 
in such a way as to destroy their subordinate 
liens or claims upon the debtor’s property.” 

The creditor must do nothing to prejudice the 
surety’s right of subrogation.® If he parts with 
any property held by him from the principal 
debtor as a security for the debt, or does any 
other affirmative act by reason of which the surety 


30 Sheldon, Subrogation, Introduction, VII. Maure 
v. Harrison, 1 Eq. Ab. 98; In ve Walker (1892), 1 Ch. 
621. 

31 See any definition of Subrogation; Shinn v. 
Budd, 14N.J. Eq. 234; Hayes v. Ward, 4 Johns. Ch. 
130; Swan v. Patterson, 7 Md. 164. 

32 Duncan v. Drury, 9 Pa. St. 332. 


33 Teamsters v. Withrow,9 W. Va. 296; Hickav._ 
Bailey, 229; Coggeshall v. Ruggles, 66 Ill. 401; Pease 


vy. Eagan, 131 N. Y. 262; Greiner v, Greiner, 58Cal. 
115. 

% Bispham’s Prin. Eq. sec. 328; Fulton’s Appeal, 
95 Pa. 321. 

35 See Articles IV., V., VI. this paper. 

% Union Trust Co. v. Morrison, 125 U. S. 591; 
Keokuk v. Love, 51 Iowa, 119; Talbot v. Wilkins, 31 
Ark. 411; Foelds v. Sherril, 18 Kan. 365; Tuck v. 
Calbert, 83 Md. 209; Allison v. Sutherlin, 50 Mo. 274; 
Dick v. Moon, 26 Minn. 309; Dozier v. Lewis, 27 
Miss. 679. 

87 Holt v. Bodey, 18 Pa. St. 207; Meador v. 
Meador, 88 Ky. 217; Wilson v. Murray, 90 Ind. 477; 
Beaver v. Slanker, 94 Ill. 175; Watts v. Kinney, 3 
Leigh (Va.), 272. 

8% Pearl v. Deacon, 24 Beav. 186. 








cannot be substituted to the rights and securi- 
ties of the creditor, the surety widl be discharged 
at least pro tanto from his liability.” 

It isalmost impossible to put the surety’s right 
of subrogation too high. But he cannot be sub- 
stituted to greater rights than the creditor him- 
self enjoyed.” Noris he entitled to this equity 
until he has paid the debt for which he is bound 
as surety.4! Even though he is liable for only a 
part of the debt, he cannot enforce the right, 
upon payment of that part until the creditor’s de- 
mand is fully satisfied. In equity the surety is 
regarded as a creditor of his principal! and with 
all the privileges of a creditor® from the time he 
signs the instrument by which he is bound,‘ 
though his right to sue his principal® and to be 
substituted to the securites held by the creditor 
does not become consummated until he has paid 
the debt. 

Although itis a generally accepted rule that 
in equity a surety will be subrogated, upon pay- 
ment of the principal’s debt, to the benefit of all 
the securities which the creditor holds against 
the principal for the payment of the debt, yet, it 
was finally settled in England that this right of 
subrogation must be confined to only those secu- 
rities which continue to exist, and that the debt 
itself is ipso facto extinguished by the act of pay- 
ment, and, therefore, cannot pass to the benefit 
of the surety.” But this rule was changed by the 
‘*Mercantile Law Amendment Act’’* which pro- 
vides that any person who pays another’s debt, 
whether under compulsion, or for the protection 
of his own interests, may sue the principal obligor 
upon the debt as well as enforce collateral secu- 
rities for the same. 


89 Kirkpatrick v. Hawk, 80 Ill. 122; Guild v. But- 
ler, 127 Mass. 386; Hurd v. Spencer, 49 Vt. 581; Jen- 
kins v. McNeese, 34 Tex. 189; Winston v. Yeargin, 
50 Ala. 840; Saline County v. Buie, 65 Mo. 63; Hill v. 
Voorhies, 22 Pa. St. 68; Kinnaird v. Webster, 10 
Ch. Div. 189; City Bank v. Young, 43 N. H. 457. 

40 Barton v. Brent, 87 Va. 385; Perkins v. Nolson, 
75 Ga. 295; Benneson v. Savage, 130 Lil. 352; Wynne 
v. Willis, 76 Tex. 589; Schur v. Schwartz, 140 Pa. 
St. 53. 

41 Kemmerrer’s Appeal, 125 Pa. St. 288; Church, 
Petitioner, 16 R. I. 281; McConnell v. Beattie, 34 Ark. 
113; Cowell v. McCowan, 53 IIl. 363. 

42 Rice v. Morris, 82 Ind. 204; Cooper v. Jenkins, 32 
Beav. 837; Bridges v. Nicholson, 20 Ga. 90; Field v. 
Hamilton, 45 Vt. 35; Vest v. Vass, 74 Ind. 566. 

43 Lane v. Spiller, 18 N. H. 209; Brogg v. Patterson, 
85 Ala. 238; McKee v. Scobee, 90 Ky 124. 

4 Walker v. Dicks, 80 N. Car. 263; Davis v. Mc- 
Curdy, 50 Wis. 569; Reitz v. People, 72 Ill. 435. 

4 Huse v. Ames, 104 Mo. 91; Adams v. Tator, 57 
Hun (N. Y.), 302. 

46 Chateau v. James,11 Ill. 300; Laughridge v. 
Bowland, 52 Miss. 546; Furnold v. Bank of State of 
Missouri, 44 Mo. 336. 

47 Armitage v. Baldwin, 5 Beav. 278; Jones v. Da- 
vis, 4 Russ. 227; Copis v. Middleton, Turn & Russ. 
224. 

48 Mercantile Law Amendment Act, 19 & 20 Vic. 
97, sec. 5. 
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With more or less aid from legislation, the rule 
as laid down by this statute has been very gen- 
erally adopted in this country.“ And though it 
is now conceded that the payment of the debt by 
the surety extinguishes the same as well as all 
the securities, so far as the creditor is concerned, 
yet, as to the surety, it is in the nature of a pur- 
chase by him from the creditor, and does not re- 
lieve the principal debtor;® it operates in equity 
as an assignment of both the debt and securities 
to the surety..! However, it is heldin a few 
States, that the original obligation is discharged 
absolutely by its payment, and tbat one, other 
than the real debtor, who is liable therefor, 
will, upon paying the same, be subrogated only 
to the collateral securities for the payment of the 
debt. . 

Two or more sureties for the same debt do not 
have equal rights against each other, unless their 
liability is the same in kind and degree.® Thus, 
one who becomes surety for the principal in the 
course of some legal proceeding against him, is 
not entitled to subrogation against prior sureties 
for the debt;°4 on the contrary, as to prior sure- 
ties, he holds the place of the debtor.” 

Since the relation of co-sureties among them- 
selves is the same as that of joint debtors, the 
reader is referred to section 3, which I have de- 
voted to the subrogation of joint debtors. 

§3. Subrogation Among Joint Debtors.—The 
authorities disagree as to the right of subroga- 
tion between parties severally bound as prin- 
cipals. Some courts hold that such right does 
not exist. but it is more in accordance with the 
principles of natural justice to allow a joint 
debtor, upon payment of the obligation, to be 
subrogated to the common creditor’s means of 
payment, that he may recover from his co- 
debtors their pro rata of the obligation which he 


49 Benne v. Schnecko, 100 Mo. 250; Miller v. O’Kain, 
18 Hun (N. Y.), 594; Am.note to Dering v. Win- 
chelsea, 1 Lead. Cas. Eq. 484: Townsend v. Whitney, 
15 Hun (N. Y.), 93; Sheldon, Subrogation (2d, Ed), 
sec. 137 et seq. 

50 Bendey v. Townsend, 109 W. S. 665; Strong v. 
Blanchard, 4 Allen (Mass.), 538; Campbell v. Pape, 
96 Mo. 468; Sublett ‘vy. McKinney, 19 Tex, 488; Shel- 
don, Subrogation, sees. 135, 136, 137. 

51 Hauser v. King, 76 Va. 781; Jones v. Tincher, 15 
Ind. 808; McCormick vy. Irwin, 35 Pa. St. 111; 
Sheldon, Subrogation, sees. 87, 137. 

52 Moore v. Campbell, 86 Vt. 361; Slode v. Mutrie, 
156 Mass. 19; Whittier v. Hewinway, 22 Ne. 238; 
Sheldon, Subrogation, sec. 138. 

58 Stout v. Fenno, 6 Allen (Mass.), 580; Schur v. 
Schwartz, 140 Pa. St. 53; Dillan v. Scofield, 11 Neb. 


419. ° 
54 Hammock y. Baker, 3 Bush (Ey.), 208; Smith y. 


Bing, 8 Ohio, 33. 

55 Keller v. Williams, 10 Bush (Ky.), 216; Friber v. 
Donovan, 23 Ill. App. 58; Handy v. Henritze, 85 Va. 
177; Bender v. George, 92 Pa. St. 36. 

6 Eayles v. Eagles, 4 Ark. 286; Clark v. Warren, 55 
Ga. 675; Benton v. Bailey, 50 Vt. 187; Fessler v. 
Hickernell, 82 Pa. 150; Bispham’s Prin. Eq. (6th Ed.) 
sec, 837 





has discharged; and this seems to be the general 
rule.” As between the joint debtors each one is 
regarded as the principal debtor for taat part 
which he ought to pay, and_ as surety for his co- 
debtors as to that part of the debt which they 
should satisfy. 

I statedin a former section that when a surety 
pays his principal’s debt itis not extinguished as 
between principal and surety, but is regarded as 
purchased by thesurety. By the Mercantile Law 
Amendment Act, this right is extended to a joint 
debtor who has paid the common obligation. 
But inthis country the rule is not so well settled 
as to joint debtors. High authority may be found 
both in suppori™ and in denial® of this doctrine. 
The prevailing rule seems to be that the payment 
of the common debt by one joint debtor does not, 
as between bimself and his co-obligors, amount 
to a discharge of the debt, but that it is treated 
as,purchased by the party making the payment. 

Accordingly, where one of the owners of land 
whichis subject to a mortgage pays the debt for 
the protection of his own estate, and takes an 
assignment of the mortgage, its lien remains 
alive as against the other owners.” And he will 
be subrogated to the rights of the mortgagee 
against the shares of the others to their ratable 
proportion of the incumbrance as if the mortgage 
subsisted, whether they be tenants in common or 
hold distinct parcels of the incumbered estate.™ 
The same rule applies where several different 
persons give securities on their individual prop - 
erty tosecure the same debt.“ 

Ifa partnership has dissolved leaving a firm 
indebtedness, and one of its members discharge 
the same out of his private property, he may in 
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equity enforce contribution from his co-part- 
ners. This right springs from partnership 
agreement to contribute to losses rather than by 
means of subrogation ;© for it is the settled doc- 
trine, both in England and in this country, that 
tirm creditors have no lien upon firm property,” 
and can procure it to the satisfaction of their 
claims only through the equities of the partners 
themselves to have firm property applied in the 
first instance to the payment of firm debts.® 
If, as between joint debtors, one becomes duty 
bound to pay the whole debt, and the others are 
compelled to pay it, they will be subrogated to 
the securities and other means of payment which 
the creditor holds against the former to the 
same extent as if they had been sureties of the 
former eo nomine.” But the debtors cannot les- 
sen the rights of the creditor against all or any 
of them.” And even when the whole debt has 
been discharged, subrogation will not be al- 
lowed if the person seeking it has no meritorious 
claim, as where he is indebted to the party in a 
larger amount than that which he seeks, or 
where for value he has waived his right.” 

§ 4. Subrogation Among Parties to Bills and 
Notes.—The payment of a bill or note by an in- 
dorser to the holder, whether voluntarily or 
under compulsion, will not extinguish the in- 
strument, if the indorser was liable thereon; but 
he will be subrogated to all the available reme- 
dies upon the bill or note against prior parties 
thereto.” And a partial payment by an indorser 
will not, to the extent of the payment, lessen the 
liability of prior parties, unless made in their be- 
half; but the holder may collect the full amount 
from those antecedently liable thereon, holding 
the amount of such partial payment in trust for 
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the indorser who first made it. On the other 
hand, a partial payment by any party to a bill or 
note inures to the benefit of all subsequent parties 
thereto, and is a discharge pro tanto of their lia- 
bility. Likewise, if separate judgments have been 
procured against maker and indorser, the latter 
may satisfy the judgment against himself, and 
by taking an assignment of the other judgment. 
enforce it against the maker for his own benefit; 
and the indorser may be substituted to the bene- 
fit of a judgment against the maker, even though 
there has been no assignment thereof.” But the 
subrogation of the indorser is only to a suitor 
judgment against the maker on the original obli- 
gation; the indorser cannot enforce a merely in- 
cidental remedy.” 

The indorser of a bill or note, or any one who 
has to the knowledge of the holder become an 
accommodation party for the primary debtor 
thereon, is to be regarded as a surety of the 
primary debtor and has all the rights of a 
surety.” But this right of the accommodation 
maker to the privilege of a surety against the 
holder depends upon the holder’s knowledge of 
the true relativn of the parties to the note.* 
Since the vendee is subrogated to all the rights 
of his vendor,*' one who takes a note or bill from 
a bona fide holder, for value, will be subrogated 
to all the rights of such holder, though he him- 
self takes it overdue, or knows of facts which 
would otherwise constitute a defense to the in- 
strument in his hand. As the acceptor of a bill, 
supra, protest is liable like an indorser,® he is 
subrogated, upon taking it up, to all the rights 
of an indorser against all parties prior to the one 
for whose honor he takes it up; but such an ac- 
ceptance will discharge all parties to the bill 
subsequent to the one for whose honor it has 
been accepted.» The indorsement or transfer of 
a bill will pass to the transferees the right to en- 
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force securities given for the payment of the 
same, even though the securities have been 
formally assigned or delivered. The indorse- 
ment and delivery of such instrument operates 
as an equitable assignment of all securities for 
its payment, and the holder of the legal title of 
the securities will be regarded as a trustee for 
the benefit of the transferees.” A security given 
by the maker of a note to hisaccommodation in- 
dorser thereon to secure him against his liability 
is merely a personal indemnity and not an acces- 
sory to the principal obligation; and as a gen- 
eral rule it can be reached only upon payment by 
the indorser.* A surety who has been forced to 
pay the note, cannot avail himself of such an in- 
demnity because the maker, though he be a 
surety, and an accommodation indorser, are not 
co-sureties. 

Where a bill is drawn against a consign- 
ment of merchandise and is accompanied with 
a warehouse receipt for the same, and a cer- 
tificate by which the drawer declares a lien 
upon the merchandise in favor of the holder of 
the bill, and makes the consignee a trustee of the 
merehandise for the holder of the bill the in- 
dorsee acquires by taking the bill a special 
property in the merchandise, and may enforce 
the trust against the consignee, or against one 
to whom the consignee has pledged the property 
after accepting the bill. So an indorsee of a 
bill accompanied with a shipping document ac- 
quires a special property in the goods described 
therein,® and the shipper loses the possession 
and the title of the property. On the other hand, 
the holder of a bill, though it be accompanied by 
the shipper’s document, will not have a lien 
upon the goods, if the acceptor by means of his 
acceptance acquired against the drawer the full 
control of the property, or if the carrier had 
been made the agent of the purchaser, upon 
whom the bill was drawn.” By analogy to the 
rule that the beneficiary of a promise may bring 
an action thereon, though he is not a party to 
the contract nor privy to the consideration, it 
has been sometimes held that the holder of a 
cheek is substituted to the rights of the drawer, 
the depositor, and may sue the bank in his own 
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name, upon its failure to pay the check.™ But 
by the great weight of authority no one but the 
depositor may maintain such an action,” unless 
the check was drawn upon such property as in 
equity belongs to the payee.” 

§ 5. Subrogationin the Administration of Estates. 
—An executor or administrator may elect to pay 
debts of the estate out of his own pocket and re- 
imburse himselffrom the personal assets in his 
hands; and by so doing the assets become, to 
the actual value of his payments, his own prop- 
erty.“ And though an executor cannot retain to 
himself land which he has been ordered to sell, 
yet, where the personal assets are insufficient, 
he may, upon payment out of his own property 
of debts of the estate to the value of the land, re- 
imburse himself out of the proceeds of the sale 
of the land;” and his right to be reimbursed un- 
der such circumstances is superior to the claims 
of distributees.8 Though an administrator who 
pays unpreferred debts of his intestate before he 
is legally bound to pay them cannot, if the es- 
tate afterward proves to be insolvent, charge it 
with the whole amount so paid by him, yet, 
there being no statutory regulations, he may be 
subrogated to tne rights of the creditors, whose 
demand he has satisfied, against those assets to 
which they would have been entitled.” So if he 
has voluntarily paid the debts ofa legatee out of 
the assets ofan estate, though before the probate 
of the will, he may be subrogated to the rights 
of the legatee in the estate for his exoneration.' 
And since an executor is not responsible at com- 
mon law for his co-executor’s waste, provided 
he took no part in it and was guilty of no negli- 
gence,!! he may, if compelled to replace a sum 
paid by his colleague out of the personal assets 
to the payment of debts properly chargeable 
upon real estate, hold such real estate in the 
hands of the heirs for his reimbursement.' 

In order that a personal representative may 
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be subrogated to the rights of a’ creditor 
whom he has satisfied, his claim must be sea- 
sonably made. If in the course of his ad- 
ministration he has disregarded the rights of 
preferred creditors in his payment of the 
debts of the estate, he will have, upon a de- 
ficiency of assets, no right of priority for his 
reimbursement," And if certain property 
is charged by the will for the payment of 
debts, he must show that the charge has been 
faithfully administered and that such property 
was inadequate, before he can have alien upon 
the testator’s other property for his exonera- 
tion. 

Where one in good faith purchases real estate 
of a deceased party at an invalid sale made by 
the personal representative thereof for the pay- 
ment of debts, he may by avoiding the sale be 
subrogated for his protection to the rights of those 
whom he has satisfied and to charge upon the 
land to the extent which the land was liable for 
the debts paid out of his purchase money.'™ The 
same rule applies to the purchaser of personal 
property from a guardian.'” And if one estate is 
ch arged in a will with the payment of legacies 
and another with the payment of the testator’s 
debts, and the legacies are paid out of the latter 
estate, the creditors are entitled to be subrogated 
to the rights of the legatees against the former 
estate in the hands of a purchaser thereof with 
constractive notice ofthe nature of the will.' 

A tenant for life and remainder-man under a 
devise must each contribute in proportion to his 
interests in the land so devised to the extinguish- 
ment of their testator’s debts for which the land 
is liable; and any payment by one for that pur- 
pose gives him a lien upoh the estate as against 
the other. The one cannot claim any benefit 
of the redemption by the other until he has con- 
tributed his proportion of the expense."° Where 
the personal property ofa testator has been ex- 
hausted by the executor in the payment of debts 
chargeable upon both the real and personal es- 
tate, a legatee is entitled to receive so much of 
his legacy out of the estate descending to the 
heirs, as the personal estate, but for the creditors, 
would have paid, unless the willshows that the 


Walker, 88 Ky. 615; Nanz v. Oakley, 120 N. Y. 84; 
Fisher v. Skillman, 18 N. J. Eq. 229. 

103 Bx parte Allen, 15 Mass. 53; Loomiss’ Appea!, 29 
Pa. St. 237; Donnell v. Coke, 65 N. Car. 227. 

10 Findlay v. Trigg, 83 Va.539; Evans v. Halleck, 
83 Mo. 376. 

105 Frary v. Booth, 37 Vt. 78, 93. 

1066 Kinney v. Knoebel, 51 Ill. 112; Folts v. Fergu- 
son, 77 Tex. 301; Duncan v. Gainey, 108 Ind. 579; 
Cunningham v. Anderson, 107 Mo. 371; Neel v. Car- 
son, 47 Ark. 421. é 

107 Harrison v. Illger, 74 Tex. 86. 

.108 Burwell v. Fauber, 21 Gratt. (Va.) 446. 

109 Whitney v. Salter, 36 Minn. 103; Amory v. Low- 
ell, 1 Allen (Mass.), 504; {Durham v. Rhodes, 23 Md. 
233. 

110 Ohnex v. Boyer, 89 Ala. 273; Allen v. DeGroodt. 
105 Mo, 442. 








testator intended there should be no legacy in 
case ofa deficiency in the personal property.!"!! 

Legatees who have paid the claim of a creditor 
of the estate will be substituted to the remedies 
of their creditor for their reimbursement, if the 
creditor’s claim has been reduced to a judgment, 
or otherwise made a lien upon that portion of 
the testator’s estate to which the legatees are 
entitled to look."? It would be otherwise if there 
had been no charge upon the assets out of which 
they could claim their legacies."™ So if the ad- 
ministrator has exhausted money of the hus- 
band’s estate which should have been paid to the 
widow for her dower interest, she will be subro- 
gated to the rights of sueh creditor to hold the 
real estate for her reimbursement.! 

A devisee ofa tract of land is entitled, after 
discharging an ineumbrance created upon the 
land by the testator, to be subrogated to the 
rights of the creditor against the personal es- 
tate ;!" and this right is extended against personal 
property subsequently discovered and received 
by the executors ;"° for it is the right of such dev- 
isee, unless the will clearly shows a contrary 
intention.” to have the testator’s debts dis- 
charged out of the undisposed of assets of the 
estate."5 But this rule is reversed if the devised 
property is charged with the debt of one other 
than the testator." As specific legatees have 
the right to receive their legacies exonerated 
from incumbrances created by the testator,!” 
they have upon the sale of their legacies for the 
payment of the testator’s debts, the right to pro- 
ceed against the general fund for their in- 
demnity.' It may be stated as a generalrule 
that where property devised to one of several 
devisees has been taken to pay the debts of the 
testator, he will be entitled to contribution 
for his loss against the other devisees in propor- 
tion to the value of their respective interests,!” 
and this right accrues to an heir or legatee 
against the other heirs or legatees respectively.'* 
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So where the legatees and devisees have been 
put upon an equality, their liability to contrib- 
ute among themselves is equal. Buta residu- 
ary devisee is not entitled in this country to con- 
tribution from the other devisees.!% Sowhere a 
part of the deceased’s land is primarily charged 
with his debts, the devisee or heir of this prop- 
erty cannot, upon its being taken for the pay- 
ment ofthe debts, claim contribution therefor 
from the specific devisees or legatees, nor in- 
demnity from the personal estate of the de- 
ceased .12%6 

Beneficiaries under a will who have been de- 
prived of property which they should have 
received, but for the election of another lega- 
tee, are entitled to compensation out of what 
the latter would have taken under the will by a 
different election.!” Thus ifa legatee under a will 
which puts him to an election by devising away 
property belonging to him, elects to waive the 
legacy and retain his own property, the subject- 
matter of the legacy will go to relieve the disap- 
pointed devisee, so far as is necessary to cover 
his loss. But this doctrine does not apply 
where one person disappoints another by elect- 
ing to take under the instrument which makes 
election possible.'“ The substitution of the 
beneficiaries who have been disappointed by the 
election of a devisee or legatee under the will, 
will, if necessary, be to the extent of the rights 
given by the will to the party making the elec- 
tion, but it can go no further.™ It is generally 
held that where property is devised to one upon 
a condition merely, and he fails tocomply with 
the same, thereby waiving his right to the de- 
vise, a stranger cannot, by performance of this 
condition, be substituted to the rights of the 
devisee.#1 

§ 6. Where Different Parties Hold Successive 
Claims Upon the Same Property.—Some effort has 
been made in a few courts to distinguish between 
a judgment or attachment lien and other incum- 
brances upon property. But by the great weight 
of authority it has the same effect as any other 
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incumbrance upon the rights of subsequent hold- 
ers of parts of the incumbered property.’ Any 
person may disengage property from an incum- 
brance by payment of the debt which creates it, 
if such incumbrance prejudices an interest which 
he has in the property.'!*= And such person will 
be subrogated, upon its payment, to the rights of 
the creditor against the debtor who is ultimately 
liable therefor, as well as against the property 
upon which the debt is a charge.™ This right 
of the party who has the subordinate interest, 
cannot be defeated by any act of the party hold- 
ing the prior incumbrance, provided the latter’s 
debts and costs are paid in full; and his right 
to reimburse out of the incumbered property is 
superior to that of intervening incumbrances ;!" 
nor will an assignment of the evidence of the in- 
cumbrance be necessary for this purpose.!* Thus, 
one who has a title in land which might be de- 
feated by the foreclosure of a mortgage upon the 
land, may pay the money due upon the mortgage 
and hold the land until some one who has a right 
to redeem has indemnified him. And though 
the mortgage was formally discharged it may, for 
his benefit, be considered as still subsisting to the 
extent of his right against the property.“ If, 
however, a purchaser from a mortgagor pays off 
the mortgage and has it discharged without 
more, he will not be subrogated to the rigbts of 
the mortgagee against an incumbrancer whose 
lien is subject to the mortgage, but prior to the 
purchase.'4! But where the purchaser pays the 
mortgage debt without the knowledge of a sub- 
sequent lien he may claim subrogation to the lien 
of the prior mortgage in spite of its discharge.!” 
Where one purchases property under a valid de- 
cree in favor of creditors, he will be subrogated 
to the rights of those creditors,’ and since the 
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creditors would not be bound by a lien of which 
they had no notice, the purchaser would not be 
affected by such a lien even though he had notice 
of its existence before the purchase.’* And a 
purchaser at a sale made to enforce a lien will 
be substituted to the rights of the original lien- 
holder though the proceedings were invalid.” 
If the purchase does not put a legal title in him, 
it will be treated as an equitable assignment of 
the mortgage to him.’ The right of the pur- 
chaser of property to be subrogated for his pay- 
ment in discharge of a valid lien does not de- 
pend upon the validity of his title under the pur- 
chase.” It is sufficient if, by his payment in 
good faith, he discharged a real burden upon the 
property for the protection of an interest which 
he thinks to bein himself.“ But the purchaser's 
right of subrogation to the benefit of debts 
which have been paid out of his money, is lim- 
ited to his reimbursement for the payment of 
debts which stood as a prior charge upon the 
property purchased by him.'” 

Where one creditor holds a prior security upon 
two funds or estates, against either of which he 
may resort for the satisfaction of his demand, and 
another creditor holds a junior security upon one 
of these funds, the former creditor may be com- 
pelled in a court of equity to exhaust the fund 
which he alone can hold before resorting to the 
other fund, thus depriving the other creditor of 
his security. Should the prior creditor in the 
exercise of his legal right exhaust the only fund 
which the junior creditor can hold, the latter 
will be subrogated in a court of equity to the 
lien of the former upon the other fund, or to 
such portion thereof as is left after full satisfac- 
tion of the prior lien of which the,senior creditor 
should have availed himself.”' The junior cred- 
itor may also satisfy the senior creditor’s lien 
by payment thereof and be subrogated to the 
rights of the prior creditor against both funds.}? 
A court of equity will not compel the prior cred- 
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itor to confine himself to one fund only, unless 
that fund is shown to be sufficient to satisfy his 
demand; nor can the junior creditor insist 
that the funds shall be marshalled in any case 
where it would injuriously affect the rights of 
the prior creditor,’ or rights that are vested in 
third parties,!© nor will it be applied against the 
prerogative right of tae government to hold all 


of its debtor’s property. The junior creditor - 


can claim the right to be subrogated to the posi- 
tion of the senior creditor only when they have 
the same common debtor,” and only when the 
prior claimant’s demand is so satisfied as to free 


: him from all further trouble, risk and expense.'* 


Where certain property is burdened with «a 
mortgage, judgment-lien, or other incumbrance, 
and parcels of it are sold successively to different 
purchasers with warranty, whether by the origi- 
nal incumbrancer, or by his grantee, it is almost 
universally accepted that that portion of the 
property retained by the debtor should be ap- 
plied.first to the discharge of the incumbrance,!” 
and if that be insufficient, the parcels sold 
shall be resorted to in the inverse order of their 
alienation.” It is an, equitable right of each 
purchaser to have the payment of the debt cast 
upon the remaining property.”! But this rule 
does not apply to cases where the different par- 
cels of the incumbered property have been suc- 
cessively conveyed to the same person; nor in 
any case where it would work an injustice to the 
creditor ;} nor where the request for its applica- 
tion has been made after the foreclosure is com- 
pleted.’ The rule adopted in Iowa and Ken- 
tucky on this subject is rather anomalous. 
Though it is held in those states that the portion 
which remains unsold should be first proceeded 
against,’ yet, as between the successive grantees 
of different parcels of the incumbered property, 
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there ig no greater moral obligation upon the 
one than the other to pay the debt; and, there- 
fore they must contribute ratably to the discharge 
of the incumbrance. 

§ 7. Subrogation Under Contracts of Insurance. 
—Coutracts of marine and fire insurance are con- 
tracts only to indemnify the insured for losses 
incurred by the happening of the event against 
whieh he is insured.“ Hence, ifthe happening 
of the event causes no Joss, no insurance can be 
collected.8 On the contrary, a life insurance 
policy is not a contract of indemnity, butis an 
agreement in consideration of a fixed annuity to 
pay a specific sum of money upon the death of 
the party whose life is insured. Upon the legal 
abandonment of the property by the insured, 
marine insurers, having satisfied their policy, 
acquire all the title, interest and burdens which 
the insured had in the same, with the spes recu- 
perandi, and all his rights and remedies with re- 
spect thereto, and may enforce all subsequent 
rights in their own name.'” Indeed, they may 
bring libel into a court of admiralty to enforce 
their rights before actual payment.” And it bas 
been held that these rights will accrue to them 
upon satisfying the whole loss, though there has 
been no abandonment.’ Upon satisfying the 
whole loss, the insurers will be subrogated to the 
rights of the insured against third persons whose 
negligence or wrongful acts have caused the 
loss. And if after recovering judgment against 
the insurers, the insured destroys his remedy 
against a wrongdoer who has caused the loss, a 
court of equity will relieve the insurers pro tanto 
from the judgment against them.’4 If the pol- 
icy be a valid one, since the valuation of the ship 
is conclusive as between the insurers and the in- 
sured, the insurers, upon paying this value, will 
be entitled to all damages recovered by the in- 
sured against the wrongdoer, though in fact the 
insured vessel was worth more than the valua- 
tion named in the policy.” 

As between the carrier and the insarer of goods 
the carrier is primarily liable for his breach of 
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contract or non-performance that results in dam- 
age or destruction of the goods, while the in- 
surer’s liability is merely secondary.” The 
insurers, therefore, upon payment of the loss 
caused by the carrier’s failure of duty, may use 
the name ofthe insured to obtain indemnity from, 
the carrier.” There has been some effort to 
show that this doctrine does not apply in cases 
of fire insurance upon land, but Mr. Sheldon 
clearly points out the unsoundness of the argu- 
ment.'5 ‘The carrier may, however, destroy 
the insurer’s right by stipulating with the owner 
for the benefits of any insurance to be obtained 
by the owner against loss or damage to the goods 
for which the carrier would be liable.’ In- 
surers of property against fire which has burned 
through the fault of another person, or corpora- 
tion, will, upon full payment for the loss, be 
subrogated to the remedies of the insured against 
the wrongdoer.)® Their action at law must be in 
the name of the insured;!*! but most of those 
states which have adopted the reformed codes of 
procedure permit them to maintain the suit in 
their own names." By the civil law, as adopted 
in Canada, the right of the insurer to subrogation 
is more extensive than here stated. Though the 
insurers are liable for and pay only part of the 
damage done, they may be subrogated pro tanto 
to the rights of the insured against the wrong- 
doer who caused the loss, and may maintain the 
action in their own namt.!* 

" Where an insurance is procured upon the mort- 
gaged property, the insurers do not become sure- 
ties for the debt, but are insurers of the property 
only, and therefore, do not acquire all the rights 
of sureties..4 But these rights may be obtained 
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by a stipulation in the policy, procured by the 
mortgagee in his own favor upon the mortgaged 
property, that in case of loss the insurer will, 
upon paying the whole debt and taking an as- 
signment of the mortgage, be entitled to all the 
remedies of the mortgagee for the whole debt 
secured thereby. And itis the prevailing rule 
that upon payment of the whole debt and taking 
an assignment of the mortgage, the insurers of 
the mortgaged property will acquire all the 
rights of the mortgagee under the mortgage, 
even although there was no such stipulation in 
the policy. ‘But where the mortgagor has an 
interest in the policy, either by payment of pre- 
miums or by agreement with the mortgagee, 
then there will be no subrogation in favor of the 
insurers, for the latter take only such right as the 
insured can give.” 

The doctrine of subrogation is not extended 
to life insurers.8 Thus the insurers of life 
will not be substituted to the rights of the 
personal representatives against a _ railroad 
company whose negligence has caused the 
death of the insured. The reason for this is 
said by some courts to rest upon the ground 
that the insurers are affected by the wrongful 
act only by their artificial contractual relation 
with the insured, and, therefore, their loss is too 
remote and indirect a consequence of the wrong- 
ful act to give cause for anaction.™ But since the 
right of subrogation does not depend upon privity 
of contract, and since it is not the object of life 
insurance to indemnify for a loss, the true 
ground seems to rest upon the fact that it was not 
contemplated by the parties that life insurers 
should be subrogated to the rights of the 
insured.! 

§ 8. Subrogation of Strangers.—The doctrine of 
subrogation does not subsist in favor of a mere 
stranger or volunteer who has paid another’s 
debt, in the absence of an assignment or agree- 
ment for subrogation, there being no legal obli- 
gation to pay, and it not being necessary to do so 
in order to protect his own property rights.'" To 
permit one thoroughly cognizant of the facts to 
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be at liberty to elect whether he shall or shall 
not be bound would be contrary to natural jus- 
tice, and tend seriously to subvert the rules of 
social order. The doctrine was instituted into 
the law for the reliefjof those who are already 
bound and cannot choose but to satisfy their 
obligation. But there is no authority for the 
principle that a person, having full knowledge of 
the facts and at liberty to make his’ own terms. 
may demand any security he might require. It 
is a settled rule that one cannot obtrude himself 
upon another as his surety; therefore, if a man 
officiously and without solicitation pays the debt 
of another it will be absolutely extinguished,™ 
and such person will not be substituted to the 
right of the creditor.” ‘This principle has been 
applied to one who was not a party to the origi- 
nal transaction, but has subsequently become 
a surety and has paid the debt."™ The mere 
loaning of money to a debtor to be applied in 
the discharge of a lien upon his estate does not 
of itself subrogate the lender to the lien, even 
though that was the understanding of the par- 
ties," unless the agreement was such as would 
amount to a conventional subrogation." It 
sometimes becomes difficult to determine just 
who should be regarded as a mere volunteer. 
No fixed rule can be laid down. The question 
must be determined upon the merits of each 
case. Clearly a mere intermeddler is to be so 
regarded; so is one who obligingly discharges 
the debt of another.“® However, one who is 
under a moral obligation to make a payment,” 
or may be compelled to do so, will not Le re- 
garded as a stranger if he discharges the indebt- 
edness, but will have his remedy against the 
person ultimately liable therefor.™! 

There is some contravention between the 
courts as to whether one makes a payment under 
the mistaken belief that he has an interest is 
entitled to the right of subrogation. Some cases 
hold that the party must have a real interest be- 
fore he can claim this right.%? Others hold 
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that a supposed interest is sufficient.2 ‘To use 
the language of a distinguished author: ‘* Per- 
haps the doctrine may be stated that, as a gen- 
eral rule, a supposed interest is sot sufficient to 
supporta claim of subrogation, but that excep- 
tions may exist where other equities inter- 
vene.”’ 

Conventional subrogation consists only by di- 
rect agreement, express or implied, made be- 
tween the parties paying and either the debtor 
or creditor. No formal assignment, however, 
is necesssary, if the agreement has been entered 
into.%6 

Where one claims under a conventional sub- 
rogation tothe rights of the creditor, which 
amounts to an assignment of the debt and secu- 
rities held for its payment,”” he cannot also 
maintain an action on the distinct ground of the 
payment which he has made for such assign- 
ment.28 

In the preceding section I defined conventional 
subrogation to be an express or implied agree- 
ment. This is the phrase generally used. By 
express agreement is meant a direct statement 
either written or oral. But an eminent author 
has clearly shown that an express agreement may 
be indicated just as forcibly by acts and doings 
of the parties as by their direct statements.™ It 
is a cardinal principle of conventional subroga- 
tion, as the decisions will clearly show, that the 
minds of the parties must have actually come 
together,”” and that this meeting of the minds 
must be indicated bya direct agreement ex- 
pressed either in words or by acts. The word 
*-implied,’’ so often used in this connection, must 
be construed to mean an agreement which can 
be inferred as a matter of fact from the acts of 
the parties, but does not extend to those conclu- 
sions of law which a court declares regardless of 
the real] intention of the parties.*"! 

In Louisiana a third person paying the demand 
of a creditor cannot claim conventional subroga- 
tion to his rights and securities, except by ex- 
press agreement in the prescribed form,*!? with 
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the creditor.2" and at the time of the payment.*!* 
Hence, in that State, a third party who advances 
money to a stranger to pay an indebtedness se- 
cured by a mortgage, having entered into an 
agreement with the debtor tbat he shall take an 
assignment of the mortgage, will not have such _ 
right of substitution, unless the creditor has also 
entered into the agreement at the same time and 
in the prescribed form.?" And no fact showing 
an intention of the parties that the person making 
the payment shall be substituted to the creditor’s 
rights, will affect. this substitution, unless the in- 
tention has been actually executed by a conven- 
tional subrogation.*" ; 

§ 9. Loss and Enforcement of the Right.—It is a 
general rule that a person may waive any right 
or privilege given to him by thelaw. One en- 
titied to subrogation may waive this right either 
by express statement?!” to that effect or by his 
act.28 Where one who is seeking the application 
of the doctrine of subrogation to protect him 
against a loss which he has suffered because of 
his own negligence, his request will not be 
granted if it would be prejudicial to other in- 
nocent creditors or assignees of the debtor.?!’ 
But the mere fact that the loss resulted from his 
own negligence will not deprive him of this 
right if its enforcement would not prejudice the 
rights of others net at fault. Like other rights, 
the right of subrogation will be barred by the 
statutory period of limitation.“! But the mere 
lapse of a shorter time would not, of itself, be a 
bar to the right,2” though a protracted delay by 
a surety would be evidence of a waiver of his 
right.“ The right accrues upon payment, and 
as to his principal the statuté begins to run 
against him from that time.™ 

In the foregoing pages, repeated reference 
has been made to the mode of enforcing the 
right of subrogation under particular cireum- 
stances. ‘I'herefore, but little need to be said 
at this instance. The mode of procedure in 
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the enforcement of this right is extremely 
simple. Originally the process was only a bill 
in equity. But its principles have come to 
be applied in the courts of common law,” and 
the party seeking his reimbursement may gen- 
erally elect which of the remedies ,he will pur- 
sue.” In the case of marine insurance the right is 
enforced by libel in a court of admiralty.“> The 
burden of proof is upon the party seeking the 
application of this doctrine to show that he is 
entitled to it. The action in coarts of equity 
and admiralty should be brought in the name of 
the real party in interest.” The assignee of a 
chose in action must sue at common law in the 
name of the original promisee, unless it be upon 
a negotiable instrument, in which case he may 
sue in his own name.”! But in those states which 
have adopted the reform codes of procedure, all 
suits should be brought in the name of the real 
party in interest.22 In whatever forum the ac- 
tion may be brought, the right will always be 
enforced with that equitable discretion which 
may ‘‘best sefve the purpose of justice and the 
just intent of the parties.’ 
GOODWIN CREASON. 
University of Missouri. 
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VACCINATION—REQUIREMENT OF sCHOOL 
BOARD. 


MATHEWS v. BOARD OF EDUCATION OF 
SCHOOL DIST. NO. 1, OF THE CITY AND 
TOWNSHIP OF KALAMAZOO. 


Supreme Court of Michigan, July 10, 1901. 

Comp. Laws, § 4848, provides that parents who 
shall fail to send their children to school shall be 
subject to fine or imprisonment, or both. Thegen- 
eral school law provides that the district boards 
shall make suitable rules for the government of 
schools. In 1894 the school board of district No.1 
passed a rule that no pupils should be admitted to 





school who had not been vaccinated. Subsequently, 
while smallpox existed in the state, but not in dis- 
trict No. 1, and while there was no imminent danger 
of its existence, relator’: children were refused ad- 
mittance to school because not vaccinated. Held 
that, there being no statutory authority for the 
adoption of sucha rule, the board exceeded their 
powers in adopting it. 

Mandamus by George R. Mathews against the 
board of education of school district No. 1 of the 
city and township of Kalamazoo to compel de- 
fendant to allow relator’s children to attend 
school without vaecination. From an _ order 
granting the writ, defendants bring the case to 
the supreme court by certiorari. Order affirmed. 

Moors, J.: The children of the relator are of 
school age, in good health. They have not got 
the smallpox, nor have they been exposed to it. 
The law of the state makes it their duty to attend 
school, and it is the duty of the parent to send 
them. Comp. Laws, § 4847. In case he fails to 
do so, he may be subject to fine or imprisonment, 
or both, in the discretion of the court. Comp. 
Laws, § 4848. The effect of the rule adopted by the 
school board is to compel the vaccination of the 
child, or to subject him and the parents to the 
penalties of the law. The practical result, if this 
rule can be sustained, is to give the board of edu- 
cation the right to compel compulsory vaccina- 
tion. It is said that the board does not undertake 
to compel vaccination, but it simply says that 
until the child is vaccinated it cannot attend 
school. We have already shown that it is made 
by law the duty of the child to attend school, 
and of the parent to send him; and as long as 
the broad rule adopted by the board exists, the 
child must be vaccinated, or it and its parents 
must be lawbreakers. If the rule was that dur- 
ing the prevalence of the smallpox in Kalamazoo 
the child could not attend school unless vacci- 
nated, a very different result would be reached. 
These epidemics never last very long, and the 
parent and child might well say, if they desired, 
that they would absent themselves from school 


during the epidemic; and this could be done _ 


without their being lawbreakers. In the case of 
Duffield v. School District, 162 Pa.~ 476, 2% 
Atl. Rep. /42, 25 L. R. A. 152, the record shows 
that smallpox then existed in the school district. 
The school board had, because of this fact, and 
at the request of the board of health, adopted the 
rule requiring vaccination. A very different case 
than the case at bar. In Abeel v. Clark, 84 Cal. 
226, 24 Pac. Rep. 383, the legislature itself passed 
a law requiring vaccination, and it was held to be 
within the police power; but it is not believed 
that acase can be founi where a board of educa- 
tion, under the general power conferred upon it, 
is held to have the power to pass a general rule 
shutting the schools against all children not vac- 
cinated. The question has never before been 
raised in this state, but the principles involved 
are not new. In Potts v. Breen, 167 Ill. 67, 47 
N. E. Rep. 81, 39 L. R. A. 152, the state board of 
health adopted a rule that no pupil should attend 
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a public school unless vaccinated, and by their 
direction the school board excluded unvaccinated 
children from the school. The power given to the 
board of health was much greater than that 
conferred upon the Kalamazoo board of educa- 
tion. In holding that the board of health and the 
sehool board had exceeded their authority, the 
court said: ‘*‘While school directors and boards 
of education are invested with power to establish, 
previde for, govern, and regulate public schools, 
they are in these respects no wise subject to the 
direction or control of the state board of health; 
and, as before pointed out, they have no authority 
to exclude children from the public schools on 
the ground that they refused to be vaccinated, 
unless, indeed, in cases of emergency, in the 
exercise of the police power, it is necessary, or 
reasonably appears to be necessary, to prevent 
the contagion of smallpox. Undoubtedly, also, 
children infected with or exposed to smallpox 
may be temporarily excluded or temporarily 
suspended ; but, like the exercise of similar power 
in other cases, such power is justified by the 
emergency, and, like the necessity which gives 
rise to it, ceases when the necessity ceases. No 
one would contend that a child could be perma- 
nently excluded from a publie school because it 
had been exposed to smallpox, or that the school 
could be permanently closed because of the 
remote fear that the disease of smallpox might 
appear in the neighborhood, and thatif the school 
shuuld then be open, and children in attendance 
upon it, the public would be exposed to the con- 
tagion. And, upon the same line of reasoning, 
without a law making vaccination compulsory, 
or prescribing it, upon grounds deemed sufficient 
by the iegislature as necessary to the public 
health, as a condition of admission to or attend- 
ance upon the public schools, neither the state 
board nor any local board has any power to make 
or enforce a rule or order having the force of a 
general law in the respects mentioned. * * * 
However fully satisfied, by learning and experi- 
ence, a board might be that anti-toxine would 
prevent the spread of diphtheria, no one would 
contend that a rule enforcing its use as a condi- 
tion precedent to the admission of a child to the 
publie schools would, as the law now is, be valid. 
It is a matter of common knowledge that the 
number of those who seriously object to vaccin- 
ationis by no means small, and they cannot, ex- 
cept when necessary for the public health, and 
in conformity te law, be deprived of their right 
to protect themselves and those under their con- 
trol from an invasion of their liberties by a prac- 
tically compulsory inoculation of their bodies 
with a virus of any description, however merito- 
rious it might be.’’ In State v. Burdge (Wis.), 70 
N. W. Rep. 347, 37 L. R. A. 157, the board of 
health, under its general powers adopted a rule 
excluding from the public schools pupils who 
had not been vaccinated. The school board un- 
dertook to carry out the rule. The court said: 
‘The police power of the state is relied upon to 





support the rule in question. This power has 
been defined in varying language, but of sub- 
stantially the same general import. ‘Alllaws for 
the protection of life, limb, and health, for the 
quiet of the person, and for the security of 
property,’ fall within the general police power + 
of the government. ‘All persons and property 
are subjected to all necessary restraint and bur- 
dens, to secure the general comfort, health 
and prosperity of the state;’ and it has 
been said that ib is ‘co-extensive with self- 
protection, and is not inaptly termed the 
law of overruling necessity.’ It is that inherent 
and plenary powerin the state which enables it 
to prohibit all things hurtfulto the comfortand 
welfare of society.’”’ Tied. Lim. 2-5; Cooley, 
Const. Lim. 572; Redfield, C. J.,in Thorpe v. 
Railroad Co., 27 Vt. 140, 62 Am. Dec. 625; Town 
of Lakeview v. Rose Hill Cemetery Co., 70 Ill. 192, 
22 Am. Rep. 71; State v. Noyes, 47 Me. 189. As 
the police power imposes restrictions and bur- 
dens upon the natural and private rights of indi- 
viduals, it necessarily depends upon the law for 
its support, and, although of comprehensive and 
far-reaching character, it is subject to constitu- 
tional restrictions; and, in general, it is the prov- 
ince of the law-making power to determine in 
what cases or upon what conditions this power 
may be exercised. As applied to the present case, 
the relator had a right, secured by statutory en- 
actment, to have his children continue to attend 
the city schools in which they were respectively 
enrolled as pupils; and they, too, had a right to 
so attend such schools. Whether it be called a 
‘“‘right”’ or ‘‘privilege’’ cannot be important, for 
in either view it was secured to the relator, and 
tohis children as well, by the positive provisions 
of law, and was to be enjoyed upon such terms 
and under such conditions and restrictions as the 
law-making power, within constitutional limits, 
might impose. ‘There is no statute in this state 
authorizing compulsory vaccination, nor any 
statute which requires vaccination as one of the 
conditions of the right or privilege of attending 
the public schools; and, in the absence of any 
such statute we think it cannot be maintained 
that the rule relied upon is a valid exercise of the 
rightful powers of the state board of health. 
The state board of health is a creation ofthe 
statute, and has only such power as the statute 
confers. It has no common-law powers. To 
lawfully exclude the relator’s children from the 
city schools for the cause relied on required such 
a change in the existing law as the legislature 
alone could make,—a change that should make 
vaccination of pupils compulsory, or at. least 
prescribed it is acondition of the right or privi- 
lege of attending the public schools generally, or 
during the occurrence of certain emergencies, or 


- upon the happening of certain contingencies or 


conditions in respect to the prevalence of small- 
pox. The powers of the state board of health, 
though quite general in terms, must be held to 
be limited to the enforcement of some statute 
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relating to some particular condition or emer- 
gency in respect to the public health; and, al- 
thoughthey are to be fairly and liberally con- 
strued, yet the statute does not, either expressly 
or by fair implication, authorize the board to 
enact a rule or regulation which would have 
the force of a law changing the statute in relation 
to the admission, and the right of pupils of a 
proper school age to attend the public schools. 
It isnot a question as to what the legislature 
mightdo under the police power, about requir- 
ing vaccination as a prerequisite to attending 
sehcol; nor is ita question of whether the legis- 
lature could confer this power upon the school 
board. ‘The board of education is a creature of 
the statute. It possesses only such power as 
the statute gives it. The legislature has said 
who may and should attend the public schools. 
It has nowhere undertaken to confer the power 
upon the school board to change these condi- 
tions by passing a general, continuing rule ex- 
cluding children from the public schools until 
they comply with conditions not imposed upon 
them by the legislative branch of the govern- 
ment. In whatI have said I do not mean to in- 
timate that during the prevalence of diphtheria 
or smallpox, or any other epidemic of contagious 
disease, in a school district, the board may not, 
under its general powers, temporarily close the 
schools, or temporarily say who shall be ex- 
cluded from the schools until the epidemic has 
passed; but what I do say is that the legislature 
has not undertaken to give them the power, when 
no epidemic of contagious disease éxists or is 
imminent in the district, to pass a general, con- 
tinuing rule which would have the effect ofa 
general law excluding all pupils who will not 
submit to vaccination. I think the learned judge 
was right in saying the school board exceeded 
its power. The order of the court below is af- 
firmed. 


Note—Right of Boards of Health to Make Vacci- 
nation Compulsory.—There has been much dis- 
cussion over the right of boards of health to com: 
pel the vaccination of school children and of other 
citizens during the prevalence of a smallpox epi- 
demic, or even when there is nosuch danger at all. 
Although the authorities are not uniform, it may be 
safely affirmed that the decision in the principal case 
is correct. 

Compulsory vaccination is evidently a gross inter- 
ference of individual liberty and can be justified on 
only one ground—an “overruling necessity,” which 
also is the only real justification of what is known as 
the police power. This ‘‘overruling necessity” must 
be a present emergency, in which action is necessary 
at once in the particular case to avoid impending in- 
jury, and not some future danger, not existing at the 
time, and which may or may not happen. And evenin 
emergency cases,although no autborities have directly 
so held, itis believed that actual physical compulsion 
would not be justifiable. The only possible extent of 
legislation would be to thoroughly quarantine the 
man who refused to submit to inocculation. The 
constitutionality of compulsory vaccination has 
therefore not been determined. In fact, only three 





cases can be found which involves the constitution- 
ality of such legislationin any form. In the case of 
Abeel v. Clark, 84 Cal. 226, 24 Pac. Rep. 383, the Su- 
preme Court of California upheld the constitutional 
validity of a statute requiring that all children at- 
tending the public schools should be vaccinated. So 
also in Bissell v. Davison, 65 Conn. 183. 32 Atl. Rep. 
183, 29 L. R. A. 251; Morris v. City of Columbus, 102 
Ga. 792, 30 S. E. Rep. 850. 

On the general question of vaccination the 
authorities make one well recognized dis- 
tinction. Independent of a direct legislative fiat, 
making vaccination acondition precedent to the en- 
trance of children into the public schools, a school 
board or a board of health has no authority to pro- 
mulgate or enforce such a condition, where there is 
no overruling necessity or present emergency mak- 
ing such a regulation a reasonable exercise of the 
police power. Potts v. Breen, 167 Ill. 67,47 N. E. 
Rep. 81,39 L. R. A. 152; State v. Burdge, 95 Wis. 
399, 70 N. W. Rep. 347, 37 L. R. A. 157, 
44 Cent. L. J. 341. In these cases there was 
ho present emergency whatever for the ruling 
of the board. Thus, in Potts v. Breen, 
supra, it was held that, in the absence of express 
authority of the legislature, a rule of the state board 
of bealth requiring the vaccination of children asa 
prerequisite to their attending the public schools is 
unreasonable when smallpox does not exist in the 
community, and there is no reasonable ground to 
apprehend its appearance. The doctrine of this case 
was reaflirmed in the case of Lawbaugh v. Board of 
Education, 177 Ill. 572,52 N. E. Rep. 850. In cases, 
however, of present emergency, as,for instance, 
where an epidemic has broken out or is raging in the 
vicinity or in veryclose proximity as to reasonably 
threaten to spread itself, a regulation, either sus- 
pending the school for atime or suspending certain 
pupils who refuse to be vaccinated, will be justified 
and upheld. Duffield v. School District, 162 Pa. St. 
476, 29 Atl. Rep. 742, 25 L. R. A. 152; Morris v. City 
of Columbus, 102 Ga. 792, 30 S. E. Rep. 850; State v. 
Board of Education, 21 Utah, 401, 60 Pac. Rep. 1013; 
Biue v. Beach (Ind. 1900), 56 N. E. Rep. 89,60 L. R.A. 
64; Bissell v. Davison, 65 Conn. 183, 32 Atl. Rep. 348. 
In the case of State v. Board of Education, supra, 
it was held that where no attempt was made on the 
part ofthe board of health to compel vaccination, 
but during an emergency of a smallpox epidemic, 
an option was given the pupil, who was liable to 
convey the disease into the schools, to be vaccinated 
or remain away from the schools until the danger 
from smallpox was past, the order is justified under 
the police power inherent in the state, and such 
power is delegated by statute. The court, however, 
said: “This holding must not be construed as em- 
powering the board to require compulsory vaccina- 
tion without the consent of the patient.”” A strong 
dissenting opinion by Baskin, J., is interesting as 
discussing the point that such discrimination 
amounts to compulsory vaccination, and that the 
board should close the school altogether if it believe 
an emergency exists and not make an unfair discrim- 
ination not warranted by statute. 

Cases relating to regulation for the compulsory 
vaccination of citizens generally are not numerous. 
The only one really pertinent authority is that of In re 
Smith, 146 N. Y. 68, 40 N. E. Rep. 497, 28 L. R. A. 
820, reversing 84 Hun, 465,32 N. Y. S. 317. In this 
case the board of health of Brooklyn ordered every 
citizen to be vaccinated declaring a special emer- 
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gency to exist, and “‘that any person refusing to be 
vaccinated should be immediately quarantined and 
detained in quarantine until he consents to such 
vaccination.”” The relator refused to obey the order, 
and the board quarantined his residence and place of 
business, refusing to permit anyone to enter or 
leave it. On habeas corpus proceedings the court 
of appeals ordered the release of the relator and 
held tbat authority to quarantine persons who refuse 
to be vaccinated but who are not infected with and 
are not shown to have been directly exposed tosmall- 
pox is not given by statute and was therefore un- 
warranted. 


WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions 
of Aus. imo Stnie apd Territorial Courts ef 
Last Hesort, and of all the Federal Courts 


AccoounTt—Mualtifariousness.— Where, in an action 
for accounting, the bill states several separate 
grounds for equitable relief, but they are so inter- 
mingled that all must be determined ia order to settle 
the account, the bill is not multifarious.—Canon yv. 
Ballard, N. J.,50 Atl. Rep. 178. 

ACTIOUN—M i sjoinder.—Where one of two countsina 
declaration fuils tostate a cause of action, an objec- 
tion for misjoinder of causes of action falls.— Flint v. 
Hubbard, Colo., 66 Pac. Rep. 446. 

ADVEKSK PUSSESSION—Municipality.— Adverse pos- 
session held not msintainavle against a municipality. 
Mobile Transp. Co. v. City of Mobile, Ala., 30 South. 
Rep. 645. 

ADVERSE POSSESSION—Vart Possession.—One hold- 
ing part of a tract of land under a deed duly recorded 
car not, by executing a deed to the whole tract, extend 
his holding to the balance of the tract never in actual 
po: session, so that the statute of limitations will run 
in his favor.—Hill v. Harris, Tex., 64S. W. Rep. 820. 


APPEAL AND ERROR—Refusal of New Trial by Judge 
Not at Trial.—The rule as to reversnl of grant of new 
trial only for abuse of discretion held not to obtain 
where application is heard by a judge who did not 
preside at the trial.—Sands v. Cruikshank, S. Duak., 87 
N. W. Rep. 589. 

ASSIGNMENT—Action at Law on Equitable Assign- 
ment.—An usction at law may be maintained against a 
city on an order given on the city by 2 municipal 
contractor, though it constitutes an equitable assign- 
ment of a fund owing the latter.—Dickerson v. City 
of Spokane, Wasb., 66 Pac. Rep. 381. 

ASSI@NMENT—Assignment to Attorneys.—Attorneys 
to whom claims of plaintiif’s witnesses for fees had 
been assigned held to have no right of action thereon 
against defendants.—Flint v. Hubbard, Colo., 66 Pac. 
Rep, 446. 

ASSIGNMENT FOR BENEFIT OF CREDITORS—Attacking 
Assignment.—A creditor of an insolvent cannot object 
that assigoment is void, while asking to participate in 
the fund in the hands of the assignee.—Kersluke vy. 
Brower & Thompson Lumber Co., Oreg., 66 Pac. Rep. 
437. 

ASSIGNMENT FOR BENEFIT OF CREDITORS—Compen- 
sation for Assignee.—Where the assignee refused to 
furnish any ipformation as to the amounts actually 
realized by him from the sale of the assigned state, or 
as to disbursements actually made, he was not 
entitled to any allowance for his services.—Caumiser 
v. Humpich, Ky., 648. W. Rep. 851. 


ATTACHMENT—Oppressive Levy.—The levy of an 
attachment for $76.74 and the probable cost of the 
proceeding upon five head of racing horses, valued at 
$1,225, was oppressively excessive.—Anderson V. Heile, 
Ky., 64S. W. Rep. 849. ’ 





ATTORNEY AND CLIENT— Motion to Set Aside Order of 
Admission.—After order of admission has been made, 
motion to set such order aside will not lie. Proceed- 
ings for disbarment are the proper remedy.—Neff v. 
Kohler Mfg. Co. (Mo. App., No. 8374), decided at St. 
Louis, Nov. 19, 1901. ‘ 

ATTORNEY AND CLIENT—Profits of Attorney.—Heirs 
may recover from an attorney of the ancestor’s estate 
all profits made.by him in dealing with its assets, 
though there was no actual fraud on his part.—Beale 
v. Barnett’s Admr., Ky., 64 8. W. Rep. 838. 

ATTORNEY AND CLIENT—Settlement With Client.— 
Where judgment defendants settle with plaintiff in 
willful disregard of his attorneys’ lien, they are liable 
to such attorneys for the amount thereof.—Flint v. 
Hubbard, Colo., 66 Pac. Rep. 446. 

BaILMENT—Attachment.—Horses in possession ofa 
trainer held not subject to attachment for thetrainer’s 
debts.—Anderson vy. Heile, Ky., 648. W. Rep. 849. 

BaNKRUPTCY— Partnership Debt.—A debt of a part- 
nership, although a preferred claim under the insolv- 
ency laws of the state, is not entitied to priority in 
bunkruptcyjas uguinst the individual estate of one of 
the partners.- Jn re Daniels, U. 8. D. C.,D. R.1I., 110 
Fed. Rep. 745. 

BayKuuptcy—Preferences.—Bankr. Act 1898, § 57g, 
requires a creditor, before be will be allowed to prove 
his claim,to surrender all payments received after 
the bunkrupt’s insolvency, and is not limited to pref- 
erences received within four months prior to bank- 
ruptcy.—/n re Abraham Steers Lumber Co., U. 8, D. C., 
8. D..N. Y., 110 Fed. Rep. 738. 

BANKS AND BaNKING—Withdrawing Certificate of 
Deposit.—W here a depositors withdraws Certificate of 
deposit before expiration of time limit, he waives 
interest.—Bavk of Commerce v. Harrison, N. Mex., 
66 Pac. Rep. 460. 

BENEFICIAL ASSOCIATION—Benefits.—Under a bene- 
ficial association's constitution and by laws, held, 
that a husband of a deceased member, who had puid 
the fumeral expenses, was entitled to the death benefit 
fund, and not the executor of deceased estate.— 
Rudient Temple No. 2, O. U. A., V. Piper, N. J.,50 Atl. 
Rep. 177. 

BREACH OF MARRIAGE PROMIS&—Illicit Relation of 
Plaintiff.—In an action or breach of contract of mar- 
riage, evidence of pluintiff’s illicit relations with men 
other than defendant, prior to and duriug her engag- 
ment, held admissible in mitigation of damuges.— 
Clark v. Reese, Tex. 64.8. W. Rep. 783. 

BUILDING AND LOAN ASSOCIATIONS—ACction Against 
Assignee.—In an action by the assignee of a building 
association ugainst ustockhoiderto recover borrowed 
money, defendant was not entitled to credit by pay- 
ments of dues upon stock.—Columbia Finance & 
Trust Co. v. Swartz, Ky., 648. W. Rep. 743. 


CaBRIERS—Limiting Liability. — Stipulation in bill 
of lading that value of goods at place of shipment 
shall limit carrier’s liability held against public pol- 
icy. — Southern Pac. Co. v. D’Arcais, Tex., 64 8. W. 
Rep. 813. 

CaRRIERS— Measure of Damages for Loss of Goods. 
—The measure of damages for loss of goods by the 
negligence of a carrier is the value of the goods at the 
place of destination.—Southern Pac. Co. v. D’Arcais, 
Tex., 6458. W. Rep. 813. 


CHaRitTy—Want of Trustee.—Where a will created a 
trust in perpetuity, which executors could not exe- 
cute, it was a charity, which equity will not permit to 
fail for want of a trustee.— Jones v. Watford, N. J., 3 
Atl, Rep. 180. 

CHATTEL MoRTGAGES— Priority of Attacking Cred- 
itor.—The fact that the mortgagee consented that the 
surety inaforthcoming bond executed by the mort- 
gagor to release the property from attachment might 
have a lien prior to thatof the mortgagee, in the 
event he should be held liable onthe bond, did not 
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give the attaching creditor priority over the mortga- 
gee.—Caumiser v. Humpich, Ky., 64S. W. Rep. 851. 


CoNnsTABLE— Costs for Watchman.—A justice has no 
right to tax up watchman’s costs when the services 
have not been rendered. And a levy does not ipso facto 
entitle a constable to a watchman’s fee. — State 
vy. Stinebaker (Mo. App. No. 8343), decided at St. Louis, 
Nov. 19, 1901, not yet reported. 

ConTRACTS—Agreement not to Sue.— Where one 
prosecuted for unlawfully selling liquor to the prose- 
cutor’s minor son pleads guilty and pays a fine, in 
consideration of the prosecutor’s promise not to sue 
civil y, the contract is unenforceable as against pub- 
lic policy.— Lucas v. Johnson, Tex., 64 8. W. Rep. 823. 

ConTRACTS—Loan.— A consent by a workman that 
their wages may be retained by the paymaster for 20 
days beyond the usual pay day held not a loan of the 
sums due tothe paymaster. — Colorado School Land 
Leasing & Mining Co. v. Ponick, Colo., 66 Pac. Rep. 458. 


CoNnTRACTS— Validity. — A contract granting the 
privilege of selling family rights and agencies ofa 
washing machine held not to violate public policy.— 
Rush v. Broussard, Miss., 30 South. Rep. 635. 

CORPORATIONS — De Facto.—Evidence that an alleged 
corporation is a de facto corporation is sufticient proof 
ofits corporate existence to sustain a prosecution 
against its treasurer for the embezzlement of its 
funds.—People v. Ward, Cal., 66 Pac. Rep. 372. 

CORPORATIONS — Service. — In a personal action 
against a foreign corporation, which do not do busi- 
ness within the state, service upon an officer or agent 
temporarily within the state is not a good serviceon 
the corporation.—Conley v. Mathieson Alkali Works, 
U.S.C. C.,8. D.N. Y., 110 Fed. Rep. 730. 


Costs—Appeal.—Plaintiff in a bill by partner for re- 
lief, withdrawing after evidence is heard, heid 
chargeable with costs of appeal. — Markle v. Wilbur, 
Pa., 60 Atl. Rep. 209. 

Costs—Motion for Additional Security.—A request 
for additional security for costs, made after a number 
of witnesses have been ¢X»mined, will be denied, 
where it appears that plaintiff is a poor man, and 
that such an order would be equivalent to a nonsuit. 
—Pritchard v. Henderson, Del., 50 Atl. Rep. 217. 


CourtTs—Jurisdiction.—The fact that the necessary 
parties were before a court of equity did not give it 
jurisdiction in proceedings to enjoin trespass and 
waste in a mine located in a foreign jurisdiction.— 
Lindsley v. Union Silver Star Min. Co., Wash., 66 Pac. 
Rep. 382. 

CRIMINAL LAW—Definition of ‘‘Reasonable Doubt.” 
—A reasonable doubt is not a vague, whims- 
ical, or merely possible doubt, but such 
a doubt as intelligent, rersonable, and im- 
partial men may honestly entertain after a careful 
examination and conscientious consideration of all 
the evidence.—State v. Deputy, Del.,50 Atl. Rep. 176. 

CRIMINAL LAW-— Proof of Corpus Delicti.—A convic- 
tion in a criminal case will not be reversed by reason 
of the admission of evidence to connect the defendant 
with the crime charged, before proof of the corpus 
delicti.—People v. Ward, Cal., 66 Puc. Rep. 372. 

CRIMINAL TRIAL—Proof of the Corpus Delicti.—Proof 
of the corpus delicti involves two things: First, a crim- 
inal act; second, the defendant’s agency in the pro- 
duction of the act.—State v. Knolle (Mo. App. No. 8197), 
decided at St. Louis, Nov. 19, 1901, not yet reported. 


CusToM— Pound may be Shown to Mean Trade- 
Pound.—A general custom among thread dealers to 
deliver ten ounces to the pound is not necessarily im- 
moral. It is competent, in explaining pound, to show 
that a trade-pound was ten ounces.— Baer v. Glaser 
(Mo. App. No. 8376), decided at St. Louis, Nov. 19, 
1901, not yet reported. 

DaMaGE8—Nervous Disease.—When the act com- 
plained of is malicious or forcible or wanton, with in- 





tent to wound the feelings of, or humiliate anothe 
substantial damages may be given for mental suffer- 
ing entailed thereby.— Hickey v. Welch (Mo. App. 
No. 8273), decided at St. Louis, Nov. 19, 1901. 


DaMAGES—Ipjuries to Mind.—In an action by a 
father for personal injuri¢sto a son, expert testimony 
as to injuries to the mind is admissible.—Birkel v. 
Chandler, Wash., 66 Pac. Rep. 406. 

DEATH BY WRONGFUL ACT—Action by Representa- 
tives.—Comp. Laws 1897, § 10,427, and How. Ann, St. § 
7397, do not give a double remedy to representatives 
of a deceased person killed by the negligence of an- 
other; the recovery being limited to the latter act 
where the person lives fora short time after the in- 
jury.—Dolson vy. Lake Shore, etc. Ry. Co., Mieh., 87 N. 
W. Rep. 629. 

Divorce—Charging Other Offenses as Indignities.— 
The fact that the acts charged as indignities are such 
as might be classed under other grounds for divorce, 
is no objection totheir being set out as indignities, 
provided they are ofa sortto renderthe pluintiff’s 
condition intolerable.- McCann v. McCann (Mo. App., 
No. 83872), decided at St. Louis, Nov. 19, 1901. 

DowER-—Overdue Discharge.— Proceedings to sub 
ject land to overdue payments of dower charges 
should be brought, not before the clerk or by motion, 
but by an action on the claims.—/Jn re Hybart’s Estate, 
N. Car., 39 8. E. Rep. 779. 

EJ&CTMENT—Title Papers as Evidence.—It was not 
error, in ejectment, to allow public statutes and grants 
constituting a municipality’s title papers to be read in 
evidence.—Mobile Transp. Co. v. City of Mobile, Ala., 
30 South. Rep. 645. 

EMBEZZLEMENT—Demand for Returns of Property. 
—A demand for the return of money emb: azled is not 
an indispensable element to the establishment of the 
crime.—People v. Ward, Cal., 66 Pac. Rep. 372. 

EMINENT DOMAIN—Compensation for Injury to Light 
and Access.—Under Const. art. 1, § 16, compensation 
must be made to an owner of abutting property for 
dumage to his rights, ligbt, and access, etc., arising 
from a street railway company’s erection ofa trestle 
in the street.—State v. Superior Court of King Co., 
Wash., 66 Pac. Kep. 385. 

EstoprpeL—Guarantor.—In an action against a guar” 
antor, receipts issued by the creditor tothe debtor 
held not relied upon by the guarantor, so as to estop 
the creditor from suing him for the unpaid balance of 
the debt guarantied.—Atkins v. Payne, Pa., 6@ Atl. 
Rep. 158. 

EVIDENCE — Church Record of Baptism.—Where 
neither the father nor mother was present at the bap- 
tism, the church record thereof, containing the date 
ofthe birth of the infunt, is not admissible to prove 
such date.—Hickey v. Morrissey, N.J., 50 Atl. Rep. 
183. 

EVIDENCE—Expert.—A question asked a witness, 
not atestamentary witness or an expert,asto what 
sort of woman the testatrix was mentally, held,ineom- 
petent.—Pritchard v. Henderson, Del., 50 Atl. Rep. 
217. 

EXECUTORS AND ADMINISTRATORS—Publication of 
Notices of Appointments.— Under an order, pursuant 
to Pub. St. ch. 132,§ 1, directing an administrator to 
publish notice of his appointment once each week for 
three weeks, the publication three times in one week 
and once the following week is insufficient, and the 
limitation of actions of chapter 136,§9, does not at- 
tach.—Slattery v. Doyle, Mass., 61 N. E. Rep. 264. 


BXECUTORS AND ADMINISTRATORS — Reimbursement 
from Real Estate.—Executors using money to pay 
debts which should have been paid legatees, and sur- 
charged with claim of legatees, held entitled to reim- 
bursement from property devised subject to the debts. 
—In re Lefevre’s Estate, Pa., 50 Atl. Rep. 185. 

EXECUTORS AND ADMINISTRATORS — Right to Sell 
Property.—Under Code, § 1446, an administrator can- 
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not be compelled to sell property fraudulently trans- 
ferred by his intestate and inthe hands of innocent 
purchasers.—Harrington v. Hatton, N. Car.,39S. E. 
Rep. 788. 

EXEMPTIONS—Divorced Man May be Head of Fam- 
ily.— Where man was divorced, but under legal obliga- 
tion to support a minor child, he isthe head of a fam- 
ily within the protection of the exemption laws, even 
against the collection of alimony by his divorced 
wife.—Maag v. Williams (Mo. App., No. 8347), decided 
at 8t. Louls, Nov. 19, 1301, not yet reported. 


FRAUDULENT CONVEYANCES—Bona Fides.—Under 3 
Comp. Laws 1897, § 10,203, plaintiff in a suit to set aside 
a conveyance as fraudulent held entitled to judgment, 
where defendant introduced no evidence of the bona 
fides of the transaction.—Wilcox v. Hammond, Mich., 
87 N. W. Rep. 636. 

HIGHWAYS—Negligent Construction.—A county held 
not liable for injuries resulting from the negligent 
construction of a causeway which was the sole work 
of the overseer.—Rainey v. Hinds Oo., Miss., 30 South. 
Rep. 636. 

HUSBAND AND WIFE—Covenants to Pay Money.— 
Where by articles of separation a husband covenants 
to payto his wife a certainsum per month for her 
support, she may maintain an action in her own name 
to recover past-due sums.—Mockridge v. Mockridge, 
N. J., 50 Atl. Rep. 182. 

HUSBAND AND WiFé—Information of Wife Abandon- 
ment.—It is not necessary to charge that defendant 
separated from his wife against her will, in an in- 
formation charging him witk wife abandonment.— 
State v. Fleming (Mo. App., No. 8370), decided at St. 
Louis, Nov. 19, 1901, not yet reported. 

INDICTMENT OR INFORMATION — Verification.—Un- 
der Const. art. 3, § 7, and Sess. Laws 1891, p. 249,§ 38, a 
warrant for arrest of a person may issue on an in- 
formation filed by the county attorney, verified only 
on information and belief.—State v. Shafer, Mont., 66 
Pac. Rep. 463. 

INJUNCTION—Labor Strike.—A labor organization 
whose members are ona strike have no lawful right 
to maintain pickets around the works ofthe former 
employer, for the purpose of preventing non-union 
workmen from entering or leaving such works, either 
by forceor intimidation, and such action will be en- 
joined.—Otis Steel Co. v. Local Union, No. 218, of 
Cleveland, Ohio, of Iron Molders’ Union, U.8.C.C., 
N. D. Ohio, 110 Fed. Rep. 698. 

INSURANCE — Absolute Judgment Against Mutual 
Company.—Where a policy issued by a mutual fire as- 
sociation wasan absolute promise to pay a certain 
sum in case of loss, it is proper that judgment against 
it should be an absolute one, though the by-laws of 
company provide that all funds shall be raised by as- 
sessments.—Byrnes v. American Mut. Fire Ins. Co., 
Iowa, 87 N. W. Rep. 699. 

INTEREST—Sureties on Bond.—Interest is not recov- 
erable from the surety on a bond who has been at all 
times ready and willing to pay the amount of the pen- 
alty in the bond, where the delay in payment has been 
caused solely by proceedings for its equitable distri- 
bution.—American Surety Oo. of New York v. Law- 
renceville Cement Oo., U. S. O. C., D. Me., 110 Fed. 
Rep. 717. 

JUDGMENT—Res Judicata.—An order, unappealed 
from, denying an application to set aside a judgment 
of dismissal, held to be res judicata as against a subse- 
quent application therefor.—Wilson v. Seattle Dry 
Dock & Shipbuilding Co., Wash., 66 Pac. Rep. 884. 


JUDGMENT—Return of Service.—Rule to show cause 
why judgment entered on justice’s transcript should 
not be set aside for insufficient return of service dis- 
charged, remedy being by certiorari.—Wood v. Dick- 
erson, Del., 50 Atl. Rep. 215. 


JUSTICE OF PEaACE—Commitment of Prisoners.—A 
judgment of conviction by a justice of the peace does 





not become void by failure of the justice to commit 
defendant on the day the judgment is rendered.— 
Mann v. People, Colo., 66 Pac. Rep. 452. 

LANDLORD AND TENANT—Assignee of Lease.—Where 
a lease was assigned, and the interest of the assignee 
sold under a judicial decree, and a deed was subse- 
quently given pursuant to the decree, the assignor 
held not entitled to recover for rents paid by him sub- 
sequent to the decree.—City of Baltimore v. Peat, Md., 
50 Atl. Rep. 152. 

LIMITATION OF ACTIONS—Partners.—Limitations run 
in favor of a partner against an accounting at his 
death.—McBrayer v. Mills, 8. Car., 39 8. E. Rep. 788. 


MASTER AND SERVANT—Assumption of Risk.—If the 
plaintiff warned the defendant of the defect and the 
defendant assured him it would be repaired, and the 
plaintiff had reason to believe that the machine was 
reasonably safe, the law did not absolutely require the 
plaintiff to quit his employment nor does he assume 
the risk unless the danger was such as to threaten im- 
mediate injury.—Herbert v. Shoe Co. (Mo. App., No. 
8305), decided at St. Louis, Nov. 19, 1901. 


MECHANIC’s LIiENS—Costs.—A lienor is entitled to 
recover the costs of filing his lien notice only in the 
event of a suit and his prevailing therein.—Young v. 
Borzone, Wash., 66 Pac. Rep. 421. 


MINES AND MINBRALS—Location.—W here location of 
mine by plaintiff was invalid, admission of his location 
notices, to show discovery, as against defendant mak- 
ing valid location, held error.—Brown v. Oregon King 
Min. Co., U. 8. C. C., D. Oreg., 110 Fed. Rep. 728. 


MONOPOLIES—Relief of Monopoly Against a Monop- 
oly.—A railroad company, which is a member of an 
unlawful combination; cannot invoke the aid of a 
court of equity for the protection of rights claimed 
under contracts the terms of which were fixed by such 
combination.—Delaware, L. & W. R. Co. v. Frank, U. 
8.C.C., W. D. N. Y.,110 Fed. Rep. 689. 


MORTGAGE—Before Patent.—The United States stat- 
ute prohibiting the alienation of a homestead be- 
fore the patent is iesued does not prevent the home- 
steader from mortgaging the land prior thereto.— 
Weber v. Laidler, Wash., 6@Pac. Rep. 400. 

MUNICIPAL OORPORATIONS—Assessments.—Where a 
property owner has not paid a municipal assessment 
or a reassessment, he will not be heard to deny the 
validity of the reassessment on the ground that the 
original assessment was valid.—City of Port Angeles 
v. Lauridsen, Wash., 66 Pac. Rep. 403. 


MONICIPAL CoRPORATIONS—Authority to Tax.—The 
fact that the city extended its streets outside of its 
corporate limits held not to give the city authority to 
levy taxes on property situated thereon. — Pacific 
Sheet Metal Works v. Roeder, Wash., 66 Pac. Rep. 
428. 

MUNICIPAL COBPORATIONS—Overissue of Bonds.— 
Under Const. art. 8, § 6, the overissue of bonds issued 
with the consent of voters of a city held not charge- 
able to the amount the city could incur without such 
consent, so as to invalidate a warrant drawn for a 
contract indebtedness.—State v. Blake, Wash., 66 Pac. 
Rep. 396. 

NavVIGABLE WaTERS—Tide Waters.—A state held to 
have power to grant the fee of its shores of the tide 
water to 9 municipality, subject to the rights of the 
United States respecting navigation.—Mobile Transp. 
Co. v. City of Mobile, Ala., 30 South. Rep. 645. 


NOTARY—Negligence in Ascertaining Identity.—If 
grantor of deed is not personally known to notary 
to be the person subscribing the instrument, he must 
call in two witnesses, and he must insert in his cer- 
tificate the names and addresses of these witnesses.— 
Westman v. Grundon (Mo. App., No. 8381), decided at 
St. Louis, Nov. 19, 1901, not yet reported. 


PaRTITION—Orphan’s Court.—Orphan’s court bas no 
jurisdiction in partition among heirs of Jands con: 
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veyed by an ancestor to achurch, with reversion to 
his heirs in case of abandonment, until abandonment 
is established in ejectment.—Jn re Bishop's Estate, 
Pa., 60 Atl. Rep. 156. 


PARTNERSHIP—Right of Majority.—Majority of mem- 
bers of a firm may manage the business as they see 
fit, in good faith, without being liable for losses which 
could not be foreseen.—Markle v. Wilbur, Pa.,50 Atl. 
Rep. 204. 

PAUPERs — Husband as Pauper Failing to Support 
{nsane Wife. — Urder lub. St., ch. 83, § 3, a husband 
should not be regarded as a pauper, 8o as to prevent 
him from acquiring a residence under Pub. St., ch. 83, 
§ 2, because of failure to support his wife, when trans- 
ferred by ordered of the state board of lunacy and 
charity from one lunatic hospital to another.—Town 
of Shrewsbury v. City of Worcester, Mass., 61 N. E. 
Rep. 260. 

PaYMENT—Receipt.—A receipt for money due is only 
prima facie evidence of payment.—Colorado School 
Land Leasing & Mining Co. v. Ponick, Colo., 66 Pac. 
Rep. 458. 

PENAL STATUTES—Oopy of Commitment Refused to 
Attorney.—Where plaintiff’s attorney demanded that 
a copy of commitment to a city goal be given to her, 
not to the prisoner, it is not such a refusal on the part 
of defendant as to bring his act within the purview of 
see. 38603, 1899.—Duff v. Karr (Mo. App., No. 8270), de- 
cided at St. Louis, Nov. 19, 1991, 


PLEADING—Amendment.— Where finding of master 
construing snswer is reversed by court, and case re- 
mavded to master, defendant held not entitled to 
amend answer on second hearing.—McBrayer Vv. Mills, 
S. Car., 89 8. E. Rep. 788. 


PROBATE CouRT—Appointment of Guardian as a 
Final Order.—Order of probate court denying applica- 
tion of one to be appointed guardian of the person of 
an infant,and rescinding a previous order vacating 
the appointment of another as such guardian, held 
final order, from which an appeal lies.—Arthur v. 
Reed, Tex., 648. W. Rep. 831. 


REPLEVIN—Lack of JurisdictiOn.—Where a justice of 
the peace had no jurisdiction to render a judgment, 
held, that an action would not lie for breach of re- 
plevin bond given in such suit.—Robinson v. Bonjour, 
Colo., 66 Pac. Rep. 451. 


SALES—Condition as to Retail Price.— Where a manu- 
facturer of a patent medicine invariably sellsthe same 
under contract providing that the purchaser shall not 
resell the product lower than a certain sum, the man- 
ufacturer eannot restrain sales fora less price bya 
purchaser from such purchaser.—Garst v. Hall 
& Lyon Co., Mass., 61 N. E. Rep. 219. 


SPBOIFIC PERFORMENCE—Lumber Cutting.—Where 
a contract to cut timber from certain land and saw it 
into lumber is uncertain, as to the trees to be cut, the 
court cannot decree specific performance.—Bomer v. 
Canady, Miss. , 30 South. Rep. 688. 


STREET RaILROADS—Stonping on Signal.—A street 
railroad company owes a duty to the public to stop at 
its regular crossings,on aseasonable signal, to re- 
ceive those desiring passage.—Jackson Electric Ry., 
Light & Power Co. v. Lowry, Miss., 80 South. Rep. 634. 


SUBROGATION — Exchange of Lands.—Where one 
agreed to exchange land, but failed to convey within 
@ reasonable time and transferred title to another, the 
other party had a right to rescind the contract and be 
subrogated toall rights acquired against such third 
person by the party defaulting.—Clark v. McOleery, 
Iowa, 87 N. W. Rep. 696. 

TaxaTion—Inheritance Tax.—In determining the 
amount of Inheritance tax due under 8t. 1891, ch. 425, 
on a legacy with bequests over, the legatee was to be 
regarded as entitled to an annuity of the sum received 
by her at thetime of the testator’s death, the value 





thereof to be determined by the actuaries’ combined 
experience tables.—Howe v. Howe. Mass., 61 N. E. 
Rep. 225. 

TaXATION—Valuation to Sustain Levy.—Const. art. 
10, § 18, providing that all taxes shall! be levied on the 
same “assessment” which shall be made for state 
taxes, requires them to be levied on the same valua- 
tion.—Southera Ry. Co. v. Kay,8. Car.,39S. E. Rep. 
788. 

TRIAL — Improper Statements of Counsel.—There 
can be no reversal for improper statements of coun- 
sel in argument, where it does not appear, except in 
the grounds for new trial, that any objection was 
made thereto at the time.—Alexander v. Menefee, Ky., 
64S. W. Rep. 855. 

TrRIaL — Opening Statement.—Counsel held entitled 
to state the history of the case, and what he proposes 
to prove in his opening to the jury, unless it is man- 
ifest that such proof is incompetent.—Pritchard v. 
Henderson, Del., 50 Atl. Rep. 217. 

TRUSTS AND TRUSTEES — Following Trust Funds.—It 
mast appear that the assets of the estate of a deceased 
trustee, charged with using trust funds, are greater 
because the trust property, or its substitute, is actu- 
ally contained therein, in order to charge the admin- 
istrator of the trustee with the latter’s delinquency.— 
Pearson v. Haydel (Mo. App., No. 7881), decided at St. 
Louis, Nov. 19, 1901, not yet reported. 


VENDOR AND PURCHASER—Parol Gift of Land.— 
Where a son, to whom a father makes a parol gift of 
land, enters into possession thereof and makes val- 
uable improvements, he will be protected in equity 
against a person afterwards acquiring a conveyance 
of the lands from the father with knowledge of the 
facts.—Scott v. Lewis, Oreg., 66 Pac. Rep. 299. 


WATERS AND WATER CouRSsESs—Exclusive Privileges. 
—Contract of water company with borough construed, 
and held, thatthe company had not exclusive priv- 
ilege, so as to prevent borough from erecting its own 
waterworks.— Boyertown Water Co. v. Borough of 
Boyertown, Pa., 50 Atl. Rep. 189. 

WATERS AND WaTER CouRsES—Water Rates.—The 
mere fact that a board of supervisors, in fixing water 
rates under the California statute, fails totake into 
consideration the deterioration of the plant, or other 
matters proper to be considered, does not authorize a 
court to. declare the rates fixed unreasonable.—San 
Diego Land & Town Co. v. Jasper, U.S. C.C., 8. D. 
Cal., 110 Fed. Rep. 702. . 

WILLS — Legacy Impossible of Performance.—A 
legacy bequeathed for a specific purpose, which was 
rendered impossible of performance through no fault 
of the legatee, held to have vested inthe legatee.— 
Kelly v. Jefferis, Del., 50 Atl. Rep. 215. 

WILLsS—Rights of Widow.—Under Code, §§ 3270, 3876, 
a widow who accepts an annuity from the executor of 
her husband's will under a void contract to release his 
estate from all other claims, no copy of the will hav- 
ing been served on her, is not estopped from repudiat- 
ing the contract and claiming her distributive share. 
—Newberry v. Newberry, Iowa, 87 N. W. Rep. 658. 

WITNESSES—Associate Counsel.—A person who is 
associated with the counsel in the case, and who takes 
part in it, is incompetent asa witness in the action.— 
Pritchard v. Henderson, Del., 50 Atl. Rep. 217. 

WITNESSES—Impeachment.—Under Code Civ. Proc. 
§ 2051, testimony tending to show a witness had been 
guilty of particular wrongful acts held erroneously 
admitted.—Steen v. Santa Clara Val. Mill & Lumber 
Co., Cal., 66 Pac. Rep. 321. 

WITNESSES—Impeachment Without Foundation.— 
Where a physician who has treated plaintiff for cer- 
tain injuries testifies as to his charges In an action to 
recover for such injuries,and his attention is not 
called to priorcontradictory statements made by him, 
it is error to admit evidence thereof.—Trumble v. 
Happy, Iowa, 87 N. W. Rep. 678. 
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